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DECI SI ON
JAEGER, Menber: These cases are before the Public
Enpl oynent Rel ations Board (PERB or Board) on remand from the
California Suprenme Court pursuant to its order in San Mateo

City School District et al. v. PERB (1983) 33 Cal.3d 850

annul ling our prior decisions in Heal dsburg Union H gh School

"District and Heal dsburg Uni on School District (6/19/80) PERB

Deci sion No. 132 and San Mateo City School District (5/20/80)

PERB Deci sion No. 129 and remanding the cases for further
consideration in light of its decision.

DI SCUSSI ON

Procedural Hi story

The California School Enpl oyees Association (Association or
CSEA) is the exclusive representative of a unit of classified
enpl oyees of the Heal dsburg Uni on Hi gh School District and the
Heal dsburg Uni on School District (District). 1In the course of
negoti ations during 1976-77, CSEA submtted a conprehensive
initial proposal. The District's representatives reviewed the
docunment and refused to negotiate, maintaining that many of the
proposals were not within the scope of representation as set
forth in section 3543.2 of the Educational Enpl oynent Rel ations

Act (EERA or Act).l On March 11, 1977, CSEA filed an unfair

!Section 3543.2 provides, in relevant part:

The scope of representation shall be Iimted
to matters relating to wages, hours of



practice

subsections 3543.5(a),

hearing i

Heal dsbur

charge alleging that the District's conduct violated

n the matter, the Board issued its decision in

g _Union H gh School District, supra, in which

2Sect

enpl oynent, and other terns and conditions
of enploynent. "Terns and conditions of

enpl oynment” mean health and welfare benefits
as defined by Section 53200, |eave, transfer
and reassignnent policies, safety conditions
of enpl oynent, class size, procedures to be
used for the eval uation of enployees,

organi zational security pursuant to Section
3546, procedures for processing grievances
pursuant to Sections 3548.5, 3548.6, 3548.7,
and 3548.8, and the |ayoff of probationary
certificated school district enployees,
pursuant to Section 44959.5 of the Education
Code. In addition, the exclusive
representative of certificated personnel has
the right to consult on the definition of
educati onal objectives, the determ nation of
the content of courses and curriculum and
the selection of textbooks to the extent
such matters are within the discretion of
the public school enployer under the |aw

Al matters not specifically enunerated are
reserved to the public school enployer and
may not be a subject of neeting and

negoti ating, provided that nothing herein
may be construed to limt the right of the
public school enployer to consult with any
enpl oyees or enpl oyee organi zati on on any
matter outside the scope of representation.

ion 3543.5 provides, in relevant part:

It shall be unlawful for a public school
enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enployees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

(b) and (c) of the Act.? After a

it found



that certain of the proposals were within the scope of
representation and that the District's refusal to negotiate was
a violation of the Act.

The San Mateo El enmentary Teachers Associ ati on, CTA/ NEA
(SMETA) is the exclusive representative of certificated.
enpl oyees of the San Mateo City School District (District).
During the course of negotiations in 1976-77, the D strict
unilaterally altered the length of the workday and the anount
of preparation tine and rest tine afforded teachers. On
Decenber 13, 1976, SMETA filed an unfair practice charge
alleging that the District violated subsection 3543.5(c) by
uni laterally changing matters within the scope of
representation. After a hearing on the matter, the Board

issued its decision in San Mateo City School District, supra,

in which it found that the District violated subsection
3543.5(c) by taking unlawful unilateral action.

The Heal dsburg and San Mateo Districts and CSEA petitioned
for review in the Court of Appeal, First Appellate District,
pursuant to EERA subsection 3542(b). The Court of Appeal

issued wits of review in all three cases. Wile argunment was

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enployee organizations rights
guaranteed to them by this chapter.

(c) Refuse or fail to neet and negotiate in
good faith wth an exclusive representative.



heard separately in San Mateo and in the two Heal dsburg cases,

the court decided all three cases in a single opinion, which

partially reversed the Board's determ nations in Heal dsburg and

San_Mat eo.

The San Mateo District, the tw Heal dsburg Districts, and
CSEA each filed a petition for review of the Court of Appeals’
deci sion before the Supreme Court. The Court accepted the
consol i dated cases for review and issued its decision and order
on May 19, 1983.

In its decision, the Supreme Court affirned PERB' s
interpretation of the applicable standards for determ ning
whet her bargai ning subjects not specifically enunerated in
section 3543.2 are within the scope of representation and for
resolving conflicts between the Education Code and EERA. It
did not, however, apply these standards to the i ndividua
bar gai ning proposals in the Healdsburg case or the alleged
uni l ateral changes in San Mateo, but remanded those cases to
the Board for reconsideration in light of its decision. W,
therefore, turn to the general standards which, in light of the
Suprene Court's decision, are applicable to the resolution of
the issues before us.

Scope of Representation Test

In its decision, the Suprene Court cited with approval the
Board's test for determning the negotiability of subjects not

specifically enunerated in section 3543.2 as established in



Anahei m Uni on Hidh School District (10/28/81) PERB Deci sion

No. 177.
Under the Anaheimtest, a non-enunerated subject will be
found to be within the scope of representation if: (1) it is

logically and reasonably related to wages, hours or an
enunerated termand condition of enploynent; (2) the subject is
of such concern to both managenent and enpl oyees that conflict
is likely to occur and the medi atory influence of collective
negotiations is the appropriate nmeans of resolving the
conflict; and (3) the enployer's obligation to negotiate would
not significantly abridge its freedomto exercise those
managerial prerogatives (including matters of fundanenta
policy) essential to the achievenent of the district's m ssion.

Educati on Code Supersession

Section 3540 provides, in relevant part:

Not hi ng contained herein shall be deened to
supersede other provisions of the Education
Code and the rules and regul ations of public
school enployers which establish and
regulate tenure or a nerit or civil service
system or which provide for other nethods of
adm ni stering enpl oyer-enpl oyee rel ations,
so long as the rules and regul ations or

ot her nethods of the public school enployer
do not conflict with lawful collective
agreenents.

In the underlying Heal dsburg decision, the Board found that

section 3540 woul d prohibit negotiations only where provisions
of the Education Code would be "replaced, set aside, or

“annul | ed by the |anguage of the proposed contract clause.” As



the Board noted, "unless the statutory |anguage [of the

Educati on Code] clearly evidences an intent to set an

i nflexible standard or insure immutable provisions, the

negotiability of such a proposal should not be precluded."3
The Suprene Court specifically found that the Board's

interpretation of the supersession |anguage contained in

section 3540 was correct. As the Court noted:

PERB' s interpretation reasonably construes
the particular |anguage of section 3540 in
harmony with the evident |egislative intent
of the EERA and with existing sections of

t he Education Code. This, rather than the
preenption theory offered by the Heal dsburg
Districts, is the correct approach when
several provisions of state |aw address a

simlar subject. (I'ndustrial Wl fare Com
v. Superior Court ( ; , 3
[166 Cal- Rptr. 331, 613 P.2d 579];
Certificated Enpl oyees Council v. Mnterey
PEMASTUra UM TTed Sch. DI st. (1974 42
Cal—App.- 3u—328— {116 Cai~RptT. 819].) It is
consistent with the fact that the EERA
explicitly includes matters such as | eave,
transfer and reassignnment policies wthin
the scope of representation, even though
such matters are also regulated by the
Educati on Code. (See, Ed. Code, section
44963 et seq. [pertaining to certificated
enpl oyees] and section 45105 et seq.
[pertaining to classified enployees].) 33
Cal . 3d 850, 865.

*The Board has applied this test in nunmerous cases since
Heal dsburg. See, e.g., Jefferson School District (6/19/80)
PERB Deci sion No. 133, rev, den. 1 Cv. 50241; North _Sacranento
School District (12/31/81) PERB Decision No. 193; Holtville
Unified School District (9/30/82) PERB Decision No. 250;

Cal exico Unified School District (12/20/82) PERB Decision
No. 265; M. San Antonio Community College District (3/24/83)
PERB Deci si on No. 297.




As a corollary to its approval of PERB s general
supersessi on standard, the Suprene Court indicated that
inclusion in a collective bargai ning agreenment of provisions
which reaffirm statutory rights established by the Education

Code woul d be consistent with section 3540. As the Court

i ndi cat ed:

In the Heal dsburg case, PERB found all
proposal s pertarning to layoffs and

di sci pline which conflicted wth the
standards of the Education Code to be
nonnegoti able. PERB did allow negotiations
which m ght culmnate in the inclusion of
the terns established by the Education Code
within a collectively negotiated contract.
Such an agreenent woul d not supersede the
rel evant part of the Education Code, but
woul d strengthen it. 33 Cal.3d 850, 867.

Duty to Seek Clarification of Proposals

In the Heal dsburg case, the District flatly refused to

negoti ate those portions of the Association's conprehensive
initial proposal which are before us, asserting that they were
outside the scope of representation. Wile it now concedes
that many of the specific proposals contain both negotiable and
nonnegoti abl e el enments, it neverthel ess asserts that it has no
duty tb negoti ate proposals which are vague or anbi guous.

A subject is not negotiable if it is not enconpassed by the
| anguage of section 3543.2, which sets forth the scope of
representati on under EERA. It is self-evident that, in order
for an enployer to reach the conclusion that a proposal

concerns a subject outside the scope of representation, it nust



first understand that proposal. There is, therefore, a

cogni zabl e distinction between the inability to conduct

meani ngf ul negoti ati ons concerning proposals which are not
fully understandable and an outright refusal to conduct any
negoti ati ons whatsoever. The very essence of the duty to
negotiate in good faith inposed by section 3543.3 of the Act4
is the effort to reach agreenent. A refusal to address in any
manner proposals which are unclear is inconsistent with the
statutory obligation.

Clearly, then, it is necessary to balance an enployer's
duty to negotiate in good faith and its right to be adequately
informed of the exclusive representative's specific negotiating
interests. The resolution we find to be both practical and
consistent with the give-and-take of the bargaining process is

to utilize that process itself to resolve the anmbiguities

present in bargaining proposals. This requires the objecting
party to nake a good faith effort to seek clarification of
guestionabl e proposals by voicing its specific reasons for

believing that a proposal is outside the scope of

“Section 3543.3 provides:

A public school enployer . . . shall neet
and negotiate with and only with
representatives of enployee organizations
sel ected as exclusive representatives of
appropriate units upon request with regard
to matters within the scope of
representation



representation and then entering into negotiations on those
aspects of proposals which, followng clarification by the
other party, it finally views as negotiable. Were a proposa
is arguably negotiable in whole or in part, a failure to seek
clarification is, in itself, a violation of the duty to
negotiate in good faith, and will result in an order requiring
the objecting party to return to the negotiating table and seek
clarification of the anbi guous proposal.

W do not suggest that the objecting party nust westle to
a fall with every anbiguity, or search out every negotiable or
obj ecti onable word or phrase. But its efforts nust be
consonant with the legislative intent that negotiations serve
as a nethod of inproving personnel nmanagenent and communi cati on
bet ween enpl oyees and their public school enployers.

Finally, the District's contention that, by inposing this
requi rement on the enployer, we are expanding the scope of
representation niSinterprets our action. The process of
clarification does not conpel the enployer to engage in
substantive negotiations on any subject not nmandated by the
Legi sl ature.

HEALDSBURG UNI ON HI GH SCHOCL DI STRI CT; HEALDSBURG UNI ON SCHOOL
OISTRICT. CASE NO. S (&=~

The Districts concede that they refused to negotiate those

proposal s which are before the Board. Therefore, the only

10



issue in the case is whether the specific proposals are within
the scope of representation. Were we find the Association's
proposals to be negotiable, the Districts' refusal to negotiate
constitutes a violation of subsection 3543.5(c) and,

concurrently, subsections 3543.5(a) and (b). San Francisco

Community College District (10/12/79) PERB Decision No. 105.

The Contract Proposal s

Article I1. No Di scrimnation

2.1 Discrimnation Prohibited; No enployee in the bargaining
unit shall be appolinted, reduced, renoved, or in any way
favored or discrimnated agai nst because of his/her political
opinions or affiliations, or because of race, national origin,
religion or marital status and, to the extent prohibited by

| aw, no person shall be discrimnated agai nst because of age,
sex, or physical handi cap.

2.2 No Discrimnation on Account of CSEA Activity; Nei t her
the Distrrct nor CSEA shall rnterfere wth, Tntimdate,
restrain, coerce, or discrimnate against enpl oyees because of
the exercise of rights to engage or not to engage in CSEA
activity.

Proposals relating to categorical fornms of discrimnation
(e.g., race, national origin, political affiliation) and to
discrimnation on the basis of union activity have a direct
relationship to a whole range of enunerated subjects of
bargaining. D scrimnatory practices may affect wages,
transfer, reassignnment and disciplinary policies, and other
areas of bargaining enunerated in section 3543.2 of the Act.
For exanple, an enployer may decide to transfer an enpl oyee
because of race or sex or discipline an enpl oyee who

legitimately takes tine to participate in a union function.

11



Thus, in our view, proposals 2.1 and 2.2 are logically and
reasonably related to enunerated subjects of bargaining and,
therefore, neet the threshold requirenent of the Anaheim test.

The District argues that, because certain state and federa
statutes cover the area of discrimnation, the collective
bargai ning process is not the appropriate neans of resolving
disputes in this area.®> Hence, it asserts that proposals 2.1
and 2.2 run afoul of the second prong of the Anaheimtest. W
di sagr ee.

The courts have consistently held that the existence of
conprehensive |legislation prohibiting both categorical
discrimnation and discrimnation for union activity does not
precl ude enforcenent of those rights through the collective

bar gai ni ng process. See, e.g., Packinghouse Wrkers v. NLRB

(D.C. Cir. 1969) 416 F.2d 1126 [70 LRRM 2489], Enpori um Capwel |

v. Western Addition Community Organi zation (1975) 420 U. S. 50

[88 LRRM 2660], Steel Workers v. Weber (1979) 443 U.S. 193 [99

S. .. 2721] (racial discrimnation); U S. Industries (1978) 234

NLRB No. 49 [97 LRRM 1234] (discrimnation for union
activity). As the Suprene Court noted in Al exander v.

Gardner - Denver Co. (1973) 415 U. S. 36, 59-60:

5See, for exanple, the Equal Enploynent Cpportunity Act,
42 United States Code section 2000e-2 and the Fair Enpl oynent
Practices Act, California Labor Code section 1410 et seq.,
prohibiting discrimnation in enploynent, and the EERA section
3543. 5, prohibiting discrimnation agai nst enpl oyees for
participation in union activities.

12



W think . . . that the federal policy
favoring arbitration of |abor disputes and
the federal policy against discrimnatory
enpl oynent practices can best be
accomodated by permtting an enployee to
pursue fully both his renmedy under the
grievance arbitration clause of a collective
bar gai ni ng agreenent and his cause of action
under Title VII.

In our view, there is at least as strong a policy favoring
private resolution of disputes in EERA as there is in the

Nat i onal Labor Relations Act (NLRA). See Anaheim City School

District (12/14/83) PERB Decision No. 364. Thus, incorporation
of protections against discrimnation in a collective
bar gai ni ng agreenent furthers the "inprovenment of personnel
managenent and enpl oyer-enpl oyee relations within the public
school systenms." (Section 3540.) |Indeed, dispute resolution
at the local level through mutually bargai ned procedures can
provide a faster, nore efficient, less costly and |ess

di sruptive neans of settling disputes in this area. At the
sane tinme, incorporation of "no discrimnation" or "affirmative
action"” language in an agreenent does not preclude an enpl oyee
from pursuing other renedies before federal or state agencies
or through the courts. Finally, should a proposal seek to
violate or in effect violate state |aw, the proposal woul d be
unl awful and therefore out of scope. The Board, therefore,
concludes that the collective bargaining process is an
appropriate forumin which conflicts over discrimnation in

enpl oynent may be addressed and resol ved.

13



The Board finds that the requirenment to negotiate the
inclusion of contractual provisions prohibiting discrimnation
merely reiterates managenent's existing obligations under state
and federal |aw and, therefore, does not invade any manageri al
prerogative. Thus, we conclude that proposals 2.1 and 2.2 are
negoti abl e under the Anahei m test.

2.3 Affirmative Action: The District and CSEA agree that an
effective affirmative action programis beneficial to the
District, enployees, and the community. The parties agree and
understand that the responsibility for an affirmative action
plan rests with the enployer. The District shall consult with
CSEA in preparing the affirmative action plan and further
agrees that no provision shall be adopted in the affirmative
action plan that violates enployee rights as set out in this
agreenent .

Thi s proposal seeks to permt the Association to consult
with the District concerning the preparation of an affirmative
action plan. In addition, it fequires the District to provide
assurances that the plan will not violate the rights that
enpl oyees have previously obtained through the collective
bar gai ning process. The District contends that proposal 2.3 is
an illegal intrusion into its managerial prerogatives.

An exclusive representative has a right to negotiate any
aspect of an affirmative action plan which affects matters
within the scope of representation. Clearly, therefore, the
right to negotiate these matters necessarily includes the
| esser right to neet and consult over matters within the scope
of representation. Hence, CSEA' s proposal that the District

consult with the Association concerning an affirmative action

14



plan is within the scope of representation as set forth in
section 3543. 2.

As noted above, the federal courts have found that, under
the NLRA, the exclusive representative may enter into an
agreenent which establishes the affirmative action policy of
the enployer. |Indeed, these cases indicate that there is a

strong federal policy favoring such agreenents. Steel Workers

v. Weber, supra; WR Gace & Co. v. Local 759, Rubber Workers

(1983) U S , [76 L.Ed2d 298]. W have found that
policy equally applicable to EERA

We note, however, that a requirenent that an enployer enter
into negotiations or consultations over the in-scope elenents
of an affirmative action plan wth the exclusive representative
does not nean that the parties may agree to violate applicable
federal and state statutes. The NLRB and the federal courts
have long held that a cont r act ual agreenent which inposes
discrimnatory practices is unlawful (Hughes Tool Co. (1964)
147 NLRB 1573 [56 LRRM 1289] (racial discrimnation), Gay Paree
Undergarnment Co. (1950) 91 NLRB 1363 [27 LRRM 1006]

(discrimnation for union activity)), and is in violation of an
exclusive representative's duty of fair representation (Hughes

Tool Co., supra; Bell & Howell Co. (D.C Cir. 1977) 598 F.2d

136 [100 LRRM 2192]). In accord, Rocklin Teachers Professiona

15



Associ ation_(Ronero) (3/26/80) PERB Decision No. 124.°

The final sentence of proposal 2.3 protects the Association
and bargaining unit nenbers from the inposition of unilateral
changes of matters within the scope of representation which
m ght result from the inplenentation of an affirmative action
plan. This |anguage nerely reiterates the |ong-established
[ abor law principle that an enployer may not unilaterally alter
negotiable terns and conditions of enploynent w thout
negotiating. Pajaro Valley Unified School District (5/22/78)

PERB Deci sion No. 51; San Francisco Community College District,

supra; Gant Joint Union High School District (2/26/82) PERB

Deci sion No. 196; NLRB v. Katz (1962) 369 U.S. 736 [50 LRRM

2177]. Such language nmay properly be included in a collective
agr eenent .
We, therefore, conclude that Article Il is negotiable in

its entirety.

Article V. O ganizational Rights

5.1 CSEA Rights; CSEA shall have the followng rights in
addition to the rights contained in any other portion of this
Agr eenent :

W also disagree with the position articulated in
Menber Tovar's concurrence and dissent that the area of
affirmative action is covered by conprehensive |egislation .
whi ch supersedes the right of enployees to negotiate or consult
over such issues. \Wile Education Code sections 44100 and
87100 require each school and conmmunity college district to
establish an affirmative action plan, they do not, in our view,
create an "inflexible standard" which conflicts with the duty
to negotiate or consult over the in-scope contents of the plan.

16



5.1.1 Access to Wrk Areas; The right of access at reasonable
times to areas 1 n which enpl oyees work.

5.1.2 Use of Mail System Bulletin Board; The right to use

wi t hout charge 1 nstitutional bulletin boards, nmail boxes, and
the use of the school mail system and other District neans of
communi cation for the posting or transm ssion of information or
notices concerning CSEA natters.

5.1.3 Use_of Equipnent, Facilities Wthout Charge; The right
to use wthout charge iInstitutional equipnent, tacilities, and
bui | di ngs at reasonable tines.

CSEA' s first three organizational rights proposals are
intended to guarantee to the exclusive representative
reasonabl e access to District enployees, facilities, and
equi pnent . In the main, they incorporate the statutory access
provisions set forth in subsection 3543.1(b).” As noted in

Jefferson_School District, supra, "access isS a necessary

prerequisite for adequately representing grievants" and,
therefore, bears a logical relationship to the grievance
procedure. |Indeed, access proposals relate to, and facilitate,
t he ongoi ng coll ective bargaining process. W, therefore, find
that these proposals are related to enunerated subjects in
section 3543.2 and neet the threshold requirenent of the

Anahei m t est.

'Subsection 3543.1(b) provides:

Enpl oyee organi zati ons shall have the right
of access at reasonable tines to areas in
whi ch enpl oyees work, the right to use
institutional bulletin boards, nmail boxes,
and ot her nmeans of conmunication, subject to
reasonabl e regul ation, and the right to use
institutional facilities at reasonable tines
for the purpose of neetings concerned with
the exercise of the rights guaranteed by
this chapter

17



Conflict will surely arise between the parties unless both
si des have an understanding of the exclusive representative's
access to the District's enpl oyees, communication systens, and
facilities. |

The District contends that subsection 3543.1(b) was
intended by the Legislature to preenpt the area of access and
t hus makes the above provisions nonnegotiable. The District's
contention is an extension of the argunent it made before the
Suprenme Court that it is inappropriate to include rights
established by the Education Code in a collective agreenent.
As noted supra, the Court specifically rejected this argunent,
finding that inclusion of ". . . terns established by the
Education Code within a collectively negotiated contract
woul d not supersede the Education Code but would strengthen

it." San Mateo City School District et al, v. PERB, supra, 33

Cal . 3d 850, 866.

W simlarly find that inclusion in a collective bargaining
agreenment of statutory rights established by EERA—such as the
right to access or release ti me—does not "replace or set
asi de" those provisions of the Act, but augnments and reinforces

t hem As the Board noted in Anaheim Union H gh School

District, supra, at p. 11, the Legislature placed these rights

in separate sections of the Act because they concerned matters
"too inportant to the statutory schene to be left either to the

enpl oyer's discretion or entirely to the vagaries of

18



negotiations." (Enphasis in the original). By so doing,
however, the Legislature did not intend to prohibit the parties
from including these statutory protections in a collective
bargai ning agreenent. On the contrary, the inclusion of
statutory rights in a collective bargai ning agreenent

strengt hens the |egislative purpose by providing a contractual
remedy for violation of those rights.

The District also argues that the use of the word
"equi pnent” in proposal 5.1.3 expands the right of access
beyond what the Legislature intended in enacting subsection
3543.1(b).

We disagree with the District's contention that access to
"equi pnent" is, on its face, beyond the rights established by
subsection 3543.1(b). In interpreting subsection 3543.1(b),
the Board has consistently held that, by providing for a right
of access to "other nmeans of conmunication" besides those
explicitly set forth in the subsection, the Legislature did not
intend those explicitly cited means of access to be

exhaustive. See, e.g., R chnond Unified School District/Sim

Val l ey Unified School District (8/1/79) PERB Decision No. 99

(finding internal mail systemto be "other neans of
communi cation"). While we do not disagree with the D strict
that the Association's proposal is anbiguous and may

contenpl ate an unlawful extension of the right to access, we

cannot find it facially nonnegotiable. The District is under

19



an obligation to seek clarification of the proposal so as to
determ ne what the Association neans by the term "equi pnent”
and whether it falls within the lawful forns of access
establ i shed by subsection 3543.1(b).

For the foregoing reasons, we find proposals 5.1.1, 5.1.2,
and 5.1.3 negotiabl e.
5.1.4 Right to Review Enpl oyee Records w th Enpl oyees'
Perm ssion; The right to review enpl oyees’ personnel tiles and
any other records dealing with enpl oyees when acconpani ed by

the enpl oyee or on presentation of a witten authorization
signed by the enployee.

5.1.5 Right to "Hre Date" Seniority Roster; The right to be
supplied wth a conplete "hire date"™ seniority roster of all
bargai ning unit enployees on the effective date of this
agreenent and every three (3) nonths thereafter. The roster
shall indicate the enployee's present classification and
primary job site.

5.1.9 Right to Review District Material Necessary for CSEA to

Ful fill Role as Exclusive Rep; The right to review at al
reasonable tines any other material in the possession of or
produced by the District necessary for CSEA to fulfill its role

as the exclusive bargaining representative.

Provi sions to review enpl oyee records, be supplied with
seniority lists, and review other material necessary for the
fulfillment of CSEA's role as the exclusive bargaining
representative are related to the grievance procedure and,

i nasnuch as the outcone of a grievance may inpact wages, hours,
transfers, and discipline of enployees, are related to those
bargai ning subjects as well. Seniority lists simlarly inpact
~a whol e range of negotiable subjects, and the availability of

such lists is critical both for the individual enployee and the
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exclusive representative in determning the enpl oyer's good
faith conpliance wth many clauses in the negotiated agreenent.
The records referred to in the proposals are in the
possession of the District, and we find that the nost
appropriate way to avoid conflict over access to necessary
information is to regulate the Association's access to that
information through the collective bargaining process.
W note that proposal 5.1.9 is sonmewhat anbi guous.
However, as discussed, supra, the District has the duty to seek
clarification prior to a legitimate refusal to negotiate on the
subject. Thus, to the extent that all of the above-cited
provi sions are necessary for CSEA to fulfill its role as
exclusive representative, participate in negotiations,
effectuate the grievance procedure, and admnister the
contract, we find them negoti abl e.
5,1.6 R ght to 2 Copies of Witten Reports to Governnent: The

right to receive upon request two {2) copies of any and al
witten reports submtted to any other governnental agency.

5.1.7 R ght to 2 Copies of Grant Applications; The right to
receive two (2) copies of all applications to any other
governnental agency for any grant, funding, or approval of any
ki nd when such grant, funding, or approval can reasonably be
expected to have an inpact, direct or indirect, on the
classified service; and said copies shall be forwarded to CSEA
in the same manner and at the sane tine as the subject nmatter
is submtted for consideration to the public school enployer.
No action on such matters shall be taken by the enployer until
CSEA has been provided the opportunity to review and coment.

5.1.8 Right to 2 Copies of Budget or Financial Mterial; The
right to receive two (2) coples of any budget or financi al
material submtted at any time to the governing board.
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The Board has long held that an enpl oyer, as part of its
duty to negotiate in good faith, has an obligation to supply
information to the exclusive representative. However, the
i nformati on requested nust be both directly related to the
union's function as bargaining representative and "reasonably
necessary" for the performance of that function. Stockton

Unified School District (11/3/80) PERB Decision No. 143;

M. San Antonio Community Col l ege District (6/30/82) PERB

Deci sion No. 224; Qakland Unified School District (7/11/83)

PERB Deci sion No. 326; OQis Elevator Co. (1968) 170 NLRB 395

[67 LRRM 1475].

Wil e the docunents sought in proposals 5.1.6, 5.1.7 and
5.1.8 mght, at sone future point, be reasonably necessary to
the function of the exclusive representative, we cannot find
them so in the absence of an evidentiary record justifying
access. The request, therefore, constitutes a prenmature
invasion of the District's prerogative to plan, study and
consi der grant proposals, governnment reports or budget
proposals prior to interjecting them into the bargaining
relationship between the parties. Since the docunentation
sought is not, at this stage, relevant to the Association's
concerns, the collective bargaining arena is not the
appropriate forumin which to settle disputes concerning these
docunents. For the foregoing reasons, we find proposals 5.1.6,

5.1.7 and 5.1.8 nonnegoti abl e.
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5.1.10 Release Tine for CSEA State O ficers to Conduct
Necessary Business; The right of release tine tor enployees
who ‘are CSEA state officers to conduct necessary CSEA busi ness.

5.1.11 Release Tine for CSEA Del egates to Attend Conference;

The right of release time for CSEA chapter delegates to attend
t he CSEA Annual Conference, with the District to provide $250
in conference expenses for each del egate.

5.1.12 Right to Contract Orientation of Unit Enpl oyees During
Wor ki ng Hours; The right to conduct orientation sessions on
this agreenent for bargaining unit enployees during regular
wor ki ng hours.

In proposals 5.1.10 and 5.1.11, CSEA seeks release tine for
its state del egates to conduct necessary business and for
chapter delegates to attend CSEA s annual conferences. Wile
EERA specifically grants representatives of enployee
organi zations release tine, it does so for the purposes of
nmeeting and negotiating and for processing grievances
(subsection 3543.1(c)). The negotiability of these proposals,
however, does not depend on this statutorily defined rel ease
time provision. W find these proposals negotiabl e because
they directly concern hours of enploynent, which is
épecifically enunerated in section 3543.2. See Palos Verdes

Peni nsula Unified School District/Pleasant Valley School

District (7/16/79) PERB Decision No. 96 and the cases cited
t her ei n.

However, the Board finds that the $250 stipend provision of
proposal 5.1.11 is not negotiable under the Anaheim test. The
paynent is not related to wages or any other enunerated item
and, therefore, fails the threshold requirenent outlined in

Anaheim Indeed, such a paynent m ght well run afoul of the
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prohi bition agai nst "unlawful support and dom nation" of an
enpl oyee organi zati on. (Subsection 3543.5(d).)

For the foregoing reasons, the Board finds the release tine
provi sions of proposals 5.1.10, 5.1.11 and 5.1.12 negoti abl e,
with the exception of the $250 stipend request set forth in
proposal 5.1.11.

5.2 Prohibition Agai nst Advisory Commttees; The District
shall not formor cause to be fornmed any advisory conmmttee on

any matter concerning bargaining unit enployees wthout the
consent of CSEA.

This proposal, on its face, bears no |ogical and reasonable
relationship to a negotiable subject. Rather, it prohibits the
District fromcreating any advisory commttee which m ght
consider "any matter concerning bargaining unit enployees.”
Certainly, it is conceivable that an advisory commttee m ght
be formed which, in the broadest sense, "concer ns" bar gai ni ng
unit menbers but which has no relation to the subjects of
bargai ning enunerated in section 3543.2. |In addition, the
| anguage of the proposal is so broad that it could interfere
with the District's prerogative to establish nanagenent
commttees on bargaining issues. We, therefore, find that this
proposal does not neet the requirenents of the Anaheim test and

i s nonnegoti abl e.

5.3 Restriction on District Negotiations and Agreenents; The
District shall conduct no negotiations nor enter into any
agreenent with any other organization on matters concerning the
rights of bargaining unit enployees and/or CSEA w thout prior
notice to and approval by CSEA of the negotiations and the
agreement .
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Proposal 5.3 does not suffer fromthe sane infirmty as the
previ ous proposal. Assumng that the terns "negotiations" and

"other organizations" used in the proposal are intended as
terns of art within the labor relations context, the proposa
merely reiterates the statutory right of CSEA to act as the
excl usive representative of bargaining unit nenbers.
Essentially, therefore, it incorporates the rights established
by subsection 3543.1(a) and section 35438 of the Act into the
contract. As noted above, we find that the incorporation of
the statutory protections of the Act in the collective

bargai ning agreenent is permssible. To the extent that the

| anguage of the proposal is sonewhat anbiguous, as the District
clainms, it is not fatally so, and the District has a duty to
seek clarification before it may lawfully refuse to negotiate.

We, therefore, find proposal 5.3 negoti able.

8Subsection 3543.1(a) provides, in relevant part:

(a) Enpl oyee organi zations shall have the
right to represent their nenbers in their
enpl oynent relations with public schoo
enpl oyers.

Section 3543 provides, in relevant part:

Publ i ¢ school enployees shall have the right
... to represent thenselves individually
in their enploynent relations with the
publi c school enployer, except that once the
enpl oyees in an appropriate unit have

sel ected an exclusive representative and it
has been recogni zed pursuant to Section
3544.1 or certified pursuant to Section
3544.7, no enployee in that unit nmay neet
and negotiate with the public school

enpl oyer.
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5.4 Distribution of the Contract: Wthin thirty (30) days
after the execution of this contract, the District shall print
or duplicate and provide w thout charge a copy of this contract
to every enployee in the bargaining unit. Any enpl oyee who
becomes a nenber of the bargaining unit after the execution of
this agreenent shall be provided with a copy of this agreenent
by the District without charge at the tinme of enploynent. Each
enpl oyee in the bargaining unit shall be provided by the
District wthout charge with a copy of any witten changes
agreed to by the parties to this agreenent during the life of
this agreenent.

This proposal seeks to place the financial burden of the
reproduction and distribution of the contract on the District.
W find that the proposal has far too tenuous a relationship to
the enunerated subjects of section 3543.2 to satisfy the
threshold test of the Anahei mdecision and is, therefore,
nonnegot i abl e.

5.5 Managenent Orientation: D strict Managenent shall conduct

orientfation sessions on thrs agreenent for Managenent,
Supervi sory and Confidential enployees.

W find this proposal to be nonnegotiable on its face. A
requi rement that an enployer provide orientation sessions for
enpl oyees excluded from the bargaining unit inpermssibly
interferes with managenent's right to direct its manageri al,
confidential, and supervisory enployees.

Article VI. Job Representatives

6.1 Purpose: The District recognizes the need and affirns the
right “of CSEA to designate Job Representatives from anong

enpl oyees in the unit. It is agreed that CSEA in appointing
such representatives does so for the purpose of pronoting an
effective relationship between the District and enpl oyees by
hel ping to settle problens at the |owest |evel of ‘supervision.

6.2 Selection of Job Representatives., <SEA reserves the right
to designate the nunber "and The nethod of selection of Job
Representatives. CSEA shall notify the District in witing of
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the nanmes of the Job Representatives and the grouF t hey
represent. |If a change is made, the District shall be advised
in witing of such change.

6.3 Duties and Responsibilities of Job Representatives; The
followm ng shall be understood to constitute the dutres and
responsibilities of Job Representatives:

6.3.1 After notifying his/her imrediate superior, a Job
Representative shall be permtted to |eave his/her normal work
area during reasonable tinmes in order to assist in

i nvestigation, preparation, witing, and presentation of
grievances. The Job Representative shall advise the Supervisor
of the grievant of his/her presence. The Job Representative is
permtted to discuss any problemwth all enployees imediately
concerned, and, if appropriate, to attenpt to achieve
settlenment in accordance with the grievance procedure.

6.3.2 If, due to an energency, an adequate |evel of service
cannot be maintained in the absence of a Job Representative at
the time of the notification nentioned in 6.3.1, the Job
Representative shall be permtted to |eave his/her normal work
area no later than two hours after the Job Representative
provi des notification.

6.3.3 A Job Representative shall be granted release time wth
pay to acconpany a CAL-OSHA representative conducting an
on-site, wal k-around safety inspection of any area, departnent,
di vision, or other subdivision for which the Job Representative
has responsibilities as a Job Representative.

6.4 Authority: Job Representatives shall have the authority
to file notice and take action on behalf of bargaining unit
enpl oyees relative to rights afforded under this agreenent.

6.5 CSEA Staff Assistance:. Job Representatives shall at any
tine be entitled to seek and obtain assi stance from CSEA Staff

Per sonnel

Article VI sets forth the duties and responsibilities of
CSEA' s job representatives. As the U S. Suprene Court noted in
Conley v. Gbson (1957) 335 U.S. 41, 46 [41 LRRM 2089]:

Col l ective bargaining is a continuing
process. Anong other things, it involves
day-to-day adjustnents in the contract and
other working rules, resolution of new

probl enms not covered by existing agreenents,
and the protection of enployee rights

al ready secured by contract.
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It is the job representatives or union stewards who, through
their participation in the grievance process and other rel ated
duties, have a central role in the day-to-day adm nistration
and enforcenent of the coll ective bargaining agreenent.
Article VI, therefore, relates directly to both the grievance
procedure and the hours and wages of the stewards thensel ves.
Since job stewards often performtheir duties during periods of
stress between managenent and its enpl oyees, the bilateral
negotiating process is particularly well suited to determning
their role. W further find that no managerial prerogative is
invaded by permtting the parties to define the role of the
uni on stewards through the collective bargaining process. For
the above stated reasons, we find Article VI negotiable in its
entirety.

Article X Enployee Expenses and Materials

10.1 Uniforms; The District shall pay the full cost of the
purchase, |ease, rental, cleaning and nmai ntenance of uniforns,
equi pnent, identification badges, enblens and cards required by
the District to be worn or used by bargaining unit enpl oyees.

10.2 Tool s;

10.2.1 The District agrees to provide all tools, equipnent,
and supplies reasonably necessary to bargaining unit enployees
for performance of enploynent duties.

10.2.2 Safe Place to Store Tools; Notw thstanding Section
10.2.1, 1f an enployee In the bargaining unit provides tools or
equi pnment belonging to the enployee for use in the course of
enpl oynent, the District agrees to provide a safe place to
store the tools and equi pnent and agrees to pay for any |oss or
damage or for the replacenent cost of the tools resulting from
normal wear and tear.

10.3 Replacing or Repairing Enpl oyee's Property; The District
shall fully conpensate all bargaining unit enployees for |oss
or damage to personal property in the course of enploynent.
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10.5 Non-owned Autonobile Insurance; The District agrees to
provide the primary personal 1njury and property danmage
insurance to protect enployees in the event that enployees are
required to use their personal vehicles on enployer business.

The above cited proposals concern job-related enpl oyee
expenses, including the purchase and nmai ntenance of uniforns,
tools, enployee property and autonobile insurance.

The District contends that the term "wages" should be
construed to nean only hourly, weekly or piece work
conpensation and that the forns of conpensation set forth in
the Associ ation's proposal are nonnegotiable. W disagree.
From the earliest days of the National Labor Rel ations Act,
wages have been defined as including other forns of
conpensati on besides those which are purely nonetary in
nature.® W have followed the definition of wages enpl oyed
by the NLRB and the federal courts in a nunber of cases (see,

e.g., QGakland Unified School District, PERB Decision No. 236,

supra (annuity accounts), Qakland Unified School District

See, e.g., Abbot Wrsted MIls, Inc. (1st GCir. 1942) 127
F.2d 430 [10 LRRM 590], WT. Carter & Brother (1950) 90 NLRB
2020 [26 LRRM 1427], Lehigh Portland Cenent Co. (1952) 101
NLRB 1010 [31 LRRM 1097] (enployee housing); Wyerhouser Tinber
Co. (1949) 87 NLRB 672 [25 LRRM 1163], Hernman Sausage Co. (bth
Cir. 1960) 275 F.2d 229 [45 LRRM 2829], Ford Mtor_Co. v. N.RB
(1979) 441 U. S. 488 [101 LRRM 2222] (food); WW Cross & Co. V.
NLRB (1st Cir. 1949) 174 F.2d 875 [24 LRRM 2068], GCeneral
Mbtors Co. (1949) 81 NLRB 779 [23 LRRM 1442] (health, welfare
and 1 nsurance plans); National Broadcasting Co. (1980) 252 NLRB
187 [105 LRRM 1304] (iTicome savings plans); Lehi gh Portl and
Cenent Co., supra (uniforns, laundry, travel, gloves,
entertainnent, and other "enolunents of value" gained in the

course of enpl oynment).
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(4/ 23/ 80) PERBDecisionNo. 126, aff'd 120 Cal.App.3d 1007,

Pajaro Valley Unified School District, supra (insurance), San

Franci sco Conmunjty College District, supra (leave)), and

reaffirmthat interpretation of the statutory term "wages"

today. W find that work-rel ated expenses, unifornms, tools,
and other materials are "wages" within the neaning of section
3543. 2. Thus, they are negoti abl e.

10. 7 Enpl oyee Achi evenent Awards; The District agrees to
provide a regular program of nonetary awards for val uable
suggestions, services, or acconplishnents to bargai ning unit
enpl oyees under the provisions of Education Code Sections [sic]
12917 or its successor. The District agrees to develop the
program t hrough consultation wth CSEA

Proposal 10.7 proposes to include in the contract a
provi sion whereby the Association will have consultation rights
concerning a system of nonetary awards authorized by Education
Code section 44015.10 The District contends that the
nmonetary awards are "gifts" rather than "conpensation" and, in

addition, that the right of enployees to negotiate such awards

“Educati on Code section 44015 provi des:

The governing board of a school district may
make awards to enpl oyees who:

(a) Propose procedures or ideas which
thereafter are adopted and effectuated, and
which result in elimnating or reducing
district expenditures or inproving
operations; or

(b) Perform special acts or special
services in the public interest; or
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is superseded by the Education Code's inflexible standard. W
find both contentions to be without nerit.

As noted above, we follow the NLRB definition of wages as
"enol unents of value" gained in the course of enploynent. The
conpensation contenplated in section 44015 is awarded for
"special services and superior acconplishnment” and not subject
to the discretion of the enployer but regulated by "rules and

regul ations.” We, therefore, find that the systemof awards is

(c) By their superior acconplishnments, nake
exceptional contributions to the efficiency,
econony or other inprovenent in operations
of the school district.

Before any such awards are nade, the
governi ng board shall adopt rules and

regul ati ons. The board nay appoi nt one or
nmore nerit award commttees nade up of
district officers, district enployees, or
private citizens to consider enployee
proposal s, special acts, special services,
or superior acconplishnments and to act
affirmatively or negatively thereon or to
provi de appropriate recomendati ons thereon
to the board.

Any award granted under the provisions of
this section which may be nmade by an awards
comm ttee under appropriate district rules,
shall not exceed two hundred dollars ($200) ,
unless a larger award is expressly approved
by the governing board.

When an awards program is established in a
school district under the provisions of this
section, the governing board shall budget
funds for this purpose but may authorize
awards from funds under its control whether
or not budgeted funds have been provided or
the funds budgeted are exhausted.
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conpensation for neritorious ideas, service, and
acconplishment. The achievenent awards are, therefore, "wages"
within the neaning of the Act, and negotiable ™

W also find no nerit in the District's supersession
argunment. In our view, nothing in Education Code section 44015
is inconsistent with the participation of the exclusive
representative in establishing a systemof awards for "specia
service or superior acconplishnent.” 1In fact, the statute
permts the governing board to "adopt rules and regul ations
with the aid and participation of enployees.” CSEA' s proposal
merely indicates an interest in participating in the setting of
those "rules and regulations.” W find that CSEA's legitimte
interest and request to participate is not precluded by the

requi renents of Education Code section 44015.

10.8 Hold Harml ess Cl ause; \Wenever any civil or crimna
action is brought against an enployee for any action or

om ssion arising out of or in the course of the duties of that
enpl oyee, the District agrees to pay the costs of defending
such action, including costs of counsel and of appeals, if any,
and shall hold harm ess from and protect such enpl oyee from any
financial loss resulting therefrom

Proposal 10.8 attenpts to secure for the enpl oyees
protection from financial |oss arising out of civil or crimnal
actions initiated against enployees because of actions or

om ssions in the course of their duties.

“Because we find that the proposal concerns wages we
make no determ nation here as to the negotiability of the
subject of gifts.
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This financial benefit is related to wages and, therefore,
nmeets the requirenments of the first step of the Anaheim test.
Di sputes as to econom c benefits are best left to the bilateral
bar gai ni ng process, and no managenent prerogative is unduly
i nvaded by the bargai ning requirenent.

The District contends that the "Hold Harm ess" clause is
superseded by the indemity regul ation of Governnent Code

section 825 12 and is nonnegotiable. While we agree with the

2Gover nment Code section 825 provides:

If an enpl oyee or forner enployee of a
public entity requests the public entity to
def end hi m agai nst any clains or action
against himfor an injury arising out of an
act or om ssion occurring within the scope
of his enploynent as an enpl oyee of the
public entity and such request is nmade in
witing not |ess than 10 days before the day
of trial, and the enployee or fornmer

enpl oyee reasonably cooperates in good faith
in the defense of the claimor action, the
public entity shall pay any judgnent based
thereon or any conprom se or settlenent of
the claimor action to which the public
entity has agreed.

If the public entity conducts the defense of
an enpl oyee or forner enployee against any
claimor action with his reasonabl e good
faith cooperation, the public entity shall
pay any judgnent based thereon or any
conprom se or settlenment of the claimor
action to which the public entity has
agreed; but, where the public entity
conduct ed such defense pursuant to an
agreenent with the enployee or forner

enpl oyee reserving the right of the public
entity not to pay the judgnment, conprom se
or settlenment until it is established that
the injury arose out of an act or om ssion
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District's assertion that CGovernnent Code section 825
establishes an inflexible standard concerning a public entity's
obligation to indemify enpl oyees, we disagree with its
assertion that proposal 10.8 is nonnegotiable on its face.

Gover nment Code section 825 provides for indemnification of
enpl oyees for any clains arising "froman act or om ssion

occurring wthin the scope of . . . enploynent." (Enphasis

added.) The Association's proposal, while largely paralleling
the rights established by Governnent Code section 825, requires
i ndemmi fication "for any action or omi ssion arising out of, or

in the course of the duties of [an] enployee." (Enphasis added.)

occurring within the scope of his enpl oynent
as an enployee of the public entity, the
public entity is required to pay the
Judgnent, conprom se or settlenent only if

it is established that the injury arose out
of an act or om ssion occurring in the scope
of his enploynent as an enpl oyee of the
public entity.

Nothing in this section authorizes a public
entity to pay such part of a claimor
judgnment as is for punitive or exenplary
damages.

If the provisions of this section are in
conflict with the provisions of a nmenorandum
of wunderstanding reached pursuant to

Chapter 12 (comrencing W th section 3560) of
Division 4 of Title 1, the nenorandum of
under standi ng shall be controlling w thout
further legislative action, except that if
such provisions of a nmenorandum of
understandi ng require the expenditure of
funds, the provisions shall not becone
effective unless approved by the Legislature
in the annual Budget Act.
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To the extent that the Association's proposal would extend the
enployer's liability beyond that which is contenpl ated by
Gover nnent Code section 825, it is nonnegotiable. However, we
cannot say that, on its face, the Association's proposal would
enlarge the District's liability beyond that which the
Legislature intended in enacting Governnent Code section 825.
Therefore, we conclude that the proposal is anbiguous, and that
the District is obligated to seek clarification of the
Association's proposal wth the intention of making it fully
consistent with rights and obligations established by
Governnment Code section 825.13

Article XI. Rights of Bargaining Unit Upon Change in Schoo
Drstricts

11.1 Rights of Bargaining Unit: Any division, uniting,

uni ficatron, unionization, annexation, or nerger or

deuni fication, or change of District boundaries or organization
shall not affect the rights of individual bargaining unit

enpl oyees under this Agreenent, nor alter the exclusive
representation standing of CSEA. This Agreenent shall be

bi ndi ng upon any new governing board resulting therefrom which
enpl oys enpl oyees currently a part of the bargaining unit
during the termof this Agreenent.

It is self-evident that this proposal is intended to
preserve the unit nenbers' negotiated wages, hours and
condi tions of enploynent and to preserve CSEA s status as

excl usive representative in the event one of the described

3 We note that section 825 specifically provides that
under the Hi gher Education Enpl oyer- Enpl oyee Rel ations Act
(HEERA) conflicts between the statute and nenorandum of
understanding will be resolved in favor of the nmenorandum
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changes occurs in the enployer entity. W find that elenent of
the Association's proposal, which requires a successor entity

to be bound by the terns of a pre-existing collective
bar gai ni ng agreenent, nonnegoti abl e.

Whet her or not the structural changes enunerated in the
proposal would result in the creation of a new and different
enpl oyer, each raises a strong possibility that the successor
will find it necessary to alter the structure of the
enterprise, reorganize its managerial and supervisory
configuration, and reorganize the work force and its tasks.
The opportunity to neet these requirenents, which would be
essential to fulfilling the successor's m ssion, would be
significantly abridged by the obligation to accept contract
terns which were negotiated under substantially different

conditions. See NLRB v. Burns Int'l Detective Agency, Inc.

(1972) 406 U.S. 272. The District cannot be required to
negotiate on a proposal which would bind itself or its
successor and preclude either from exercising its essential
prerogatives. In so holding, we do not inply that a district,
as a consequence of sone limted reorganization, my
automatically abort its current contractual obligétions or
refuse to continue to recognize the existing exclusive
representative. The resolution of disputes arising out of such
actions nmust be based upon the particular factual circunstances

of the case.
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However, Education Code section 4511814 does require that
enpl oyees' wages, |eaves and other benefits be preserved for a
period of tinme and in the manner prescribed by the Code. W,
therefore, conclude that, to the extent that the proposal seeks
to incorporate this section of the Education Code, it is a
proper subject for negotiations.

The proposal to require the continuation of CSEA s
exclusive representational status relies in part on a m splaced
concept of the current enployer's authority. An organization's
right to act as exclusive representative is based on its
majority status anong unit enpl oyees (see EERA section 3544) ,
and CSEA's certification was predicated on its having achi eved
majority status anong bargaining unit nenbers. \Wether CSEA
could qualify to enjoy that status in the event of the creation
of a different enploying entity can only be determned by its
status at that tine. Because this proposal seeks to inpose on

the present enployer the obligation to negotiate concerning an

“Education Code section 45118 provides in part:

Any division, uniting, unionization,
annexation, nmerger, or change of schoo

di strict boundaries shall not affect the
rights of persons enployed in positions not
requiring certification qualifications to
continue in enploynment for not |less than two
years and to retain the salary, |eaves and
ot her benefits which they would have had had
the reorgani zati on not occurred, and in the
manner provided in this article.

(Emphasi s added.)
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event whose nature is unpredictable, over which it has no
control, and concerning which it cannot in good faith comm:t
itself, we find it nonnegoti abl e.

In summary, we find that Article XI is negotiable only to
the extent that it seeks to incorporate in the agreenent the
pertinent provisions of section 45118 of the Education Code.

Article XVII. Hiring

17.1 Short-Term Enpl oyees;

17.1.1 Persons hired for a specific tenporary project of
limted duration which when conpleted shall no |onger be
required shall be classed as short-term enpl oyees.

17.1.2 The District shall notify CSEA in witing of any
proposed hiring of short-term enployees and shall indicate the
project for which hired and the probable duration of enploynent
at least ten (10) days prior to the enploynent. CSEA shall be
notified in witing imrediately of any change in enpl oynent
status, nature of project, or duration of project affecting
such enpl oyees.

17.1.3 No enployee shall fill a short-term position or
positions for nore than 126 working days in any twelve (12)
consecutive nonths.

17.1.4 No enployee serving in a short-term position for 126
days in any twelve (12) consecutive nonths shall be enployed in
any capacity by the district for a period of six (6) nonths
after the conpletion of the 126-day period.

17.1.5 If a short-term position is utilized for nore than 126
days, the position shall becone a bargaining unit position.

Al though this proposal relates to wages and hours, the
enpl oyees for whom CSEA seeks to negotiate are outside the
bargaining unit which it represents. CSEA is certified as the

exclusive representative of the classified enployees. Section
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4510315 of the Education Code expressly excludes "short-terni
enpl oyees fromthe classified service. Hence, these proposal s
do not concern positions over which CSEA has authority to
negotiate. The Board, therefore, finds that proposals 17.1.1

through 17.1.5 are nonnegoti abl e.

17.2 Restricted Enployees; A restricted enployee shall becone
a regular enployee after conpleting 126 working days service
and fulfilling any requirenents inposed on other persons
serving in the sane class as regular enployees. The District
shall provide restricted enployees with an opportunity to neet
any requirenents inposed on other persons serving in the sane
class as regular enployees. On becomng a regular enployee the
restricted enpl oyee shall be considered a regular enployee as
of the initial date of enploynment for the purpose of all
benefits of enploynent except bargaining unit seniority. The
bargaining unit seniority rights of such an enpl oyee shal
commence as of the 127th work day in the position, and the

enpl oyee shall be imediately subject to the organizational
security provisions in this agreenent.

Unli ke the previous proposal, CSEA s proposal wth respect
to restricted enployees is not an attenpt to negotiate on
behal f of enployees which it does not represent. Education

Code section 4510516 explicitly provides that restricted

BSection 45103 provides, in part:

Substitute and short-term enpl oyees,

enpl oyed and paid for |less than 75 percent
of a school year, shall not be part of the
classified services.

®Educati on Code section 45105 provides, in relevant parti:

Not wi t hst andi ng the provisions of
subdivision (a), if specifically funded
positions are restricted to enpl oynent of
persons in | owincone groups, from

desi gnat ed i npoveri shed areas and ot her
criteria which restricts the privilege of
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enpl oyees "shall be classified for all purposes” except in four
specifically enunerated situations. As noted above, CSEA
represents only classified enployees.

The Association's proposal seeks to subject restricted

enpl oyees to both the seniority and organi zational security

all citizens to conpete for enploynment in

such positions, all such positions shall, in
addition to the regular class title, be
classified as "restricted." Their selection

and retention shall be nade on the sane
basis as that of persons selected and
retained in positions that are a part of the
regul ar school program

L] * - * L) - L d L] L) L LJ Ld - L] L] L L - L - L] -

(2) Persons enployed in positions properly
classified as "restricted" shall be
classified enployees for all purposes except::

(A They shall not be accorded enpl oynent
per manency under Section 45113 or Section
45301 of this code, whichever is applicable.

(B) They shall not acquire seniority
credits for the purposes of Sections 45298
and 45308 of this code or, in a district not
having the nerit (civil service) system for
the purposes of layoff for lack of work or
lack of funds as may be established by rule
of the governing board.

(Q The provisions of Sections 45287 and
45289 shall not apply to "restricted"
enpl oyees.

(D They shall not be eligible for
pronotion into the regular classified
service or, in districts that have adopted
the nerit system shall not be subject to
the provisions of Section 45241, until they
have conplied with the provisions of

subdi vision (c).
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provi sions of the agreenment. The District does not deny that
both seniority and organi zational security arrangenents are
negoti abl e subjects of bargaining, but asserts that the
particul ar proposal submtted by CSEA conflicts with and is,

t herefore, superseded by Education Code section 45105. W

di sagree. In our view, CSEA s proposal does not, on its face,
fatally conflict with the Educati on Code. To the extent that
t he proposal paraphrases Educati on Code subsection

45105(c),Y and attenpts to secure retroactive seniority
accrual for purposes not precluded by the statute, such as wage
increases or health and welfare benefits, we find no conflict.

The Board, therefore, finds proposal 17.2 negoti able.

17.3 Substitute Enpl oyees; An enployee enployed as a
substitute for nore than 100 working days in any six (6) nonth
period shall be deened a regular enployee on the first working

Y"Subsection 45105(c) provides:

(c) At any tinme, after conpletion of six
mont hs of satisfactory service, a person
serving in a "restricted" position shall be
given the opportunity to take such
qual i fying exam nations as are required for
all other persons serving in the sane class
in the regular classified service. |If such
person satisfactorily conpletes the
gual i fyi ng exam nation, regardless of fina
nunerical listing on an eligibility list, he
shal |l be accorded full rights, benefits and
burdens of any other classified enployee
serving in the regular classified service.
His service in the regular classified
service shall be counted from the origi nal
date of enploynent in the "restricted
position and shall continue even though he
continues to serve in a "restricted"

posi tion.
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day following the conpletion of the 100th day of service and
such enpl oyee shall be imediately subject to the
organi zational security provisions in this agreenent.

This proposal, like the proposal regarding short-term
enpl oyees, is outside the scope of representation because it
seeks to negotiate for enployees outside the classified unit.

Educati on Code section 45103 provides, in relevant part:

Substitute and short-term enpl oyees,
enpl oyed and paid for |less than 75 percent

of a school year, shall not be part of the
classified service.

- L] L] L] - - - - L - - - L - - - - - - - - -

"Seventy-five percent of a school year"
means 195 wor ki ng days

Proposal 17.3 seeks to define substitute enpl oyees worKking
nmore than 100 days as regular enployees and subject to
organi zational security provisions. However, the unit CSEA
represents is limted to the classified service. The enpl oyees
descri bed by the Education Code are not a part of the
classified service and are therefore not within the bargaining
unit. Thus, this proposal is nonnegotiable because CSEA cannot

bargai n on behalf of enployees it does not represent.

17.4 Student Enployees; The District shall not enploy any
students under any secondary school or college work-study
program or in any state- or federally-funded work experience
program in any position that would directly or indirectly
affect the rights of CSEA or of any enployee in the bargaining
unit.

This proposal is not, as the District contends, an attenpt
to negotiate on behalf of student enployees but seeks only to

preserve the work of existing bargaining unit nenbers. It
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thereby relates to wages, hours, and enunerated terns and
condi tions of enploynent. On numerous occasions, the Board,
appl ying the Anaheimtest, has held that the transfer of work
out of the bargaining unit is negotiable as a matter relating

to wages and hours (See, e.g., R alto Unified School District

(4/ 30/ 82) PERB Decision No. 209; Solano County Community

College District (6/30/82) PERB Decision No. 219; Arcohe Union

El enentary School District (11/23/83) PERB Decision No. 360;

M. San Antoni o Community Col |l ege District, PERB Decision

No. 334, supra) . Consistent with established Board precedent,
we find proposal 17.4 negoti abl e.

17.5 Distribution of Job Information; Upon initial enploynent
and each change 1 n classification each affected enployee in the
bargaining unit shall receive a copy of the applicable job
description, a specification of the nonthly and hourly rates
applicable to his or her position, a statenent of the duties of
the position, a statenent of the enployee's regular work site,
regul arly assigned work shift, the hours per day, days per
week, and nonths per year

Access to the type of information referred to in the
Associ ation's proposal relates to wages, hours, and the
processi ng of enployee grievances. Moreover, the settlenent of
di sputes with regard to access to this information is best |eft
to the parties to resolve. Finally, we can conceive of no
manageri al prerogative with which enployee access to this sort
of information would conflict. Indeed, in its brief before the
Board, the District does not contest the negotiability of this

proposal. Accordingly, we find proposal 17.5 negoti abl e.

43



Article Xl X Pr onot i on

19.1 First Consideration; Enployees in the bargaining unit
shall be given first consideration in filling any job vacancy
whi ch can be considered a pronotion after the announcenent of
the position vacancy.

19.2 Posting of Notice:

19.2.1 Notice of all job vacancies shall be posted on bulletin
boards in prom nent |ocations at each District job site.

19.2.2 The job vacancy notice shall remain posted for a period
of six (6) full working days, during which tinme enployees may
file for the vacancy. Any enployee who will be on |eave or

| ayof f during the period of the posting shall be mailed a copy
of the notice by First Class Miil on the date the position is
post ed.

19.3 Notice Contents; The job vacancy notice shall include;
The job title, a brief description of the position and duties,
the mnimumaqualifications required for the position, the
assigned job site, the nunber of hours per day, regular
assigned work shift tinmes, days per week, and nonths per year
assigned to the position, the salary range, and the deadline
for filing to fill the vacancy.

19.4 Filing; Any enployee in the bargaining unit may file for
the vacancy by submtting witten notice to the personnel
departnment within the filing period. Any enployee on |eave or
vacation may authorize his/her Job Representative to file on
the enpl oyee's behal f.

19.5 Certification of Applicants; Wthin five (5) days
followmng conpletion of the filing period, the personnel office
shall certify in witing the qualifications of applicants and
notify each applicant of his/her standing.

19.6 Pronotional Order; Any enployee in the bargaining unit
who files for the vacancy during the posting period and neets
the m ninmumqualifications shall be pronoted into the vacant
position. If two (2) or nore enployees who file neet the

m ni mum qual i fications, the enployee with the greatest
bargaining unit seniority shall be the one pronoted. In the
event that two (2) or nore enpl oyees have identical seniority,
the enployee to fill the position shall be selected by |ot.
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Article XI X establishes the substantive and procedural rights
.of .bargaining unit nmenbers in the event that pronotional
opportunities arise. The substantive and procedural rights of
enpl oyees to obtain pronotions are related to virtually every
subj ect of bargaining enunerated in section 3543.2. Pronotiona
opportunities are, of course, of extrene inportance to both
enpl oyees and managenent, and the issues arising therefromare
appropriately resolved through the collective bargaining process.
W also find that this proposal does not interfere with any
manageri al prerogative.

However, to the extent that proposal 19.1 would require the
enpl oyer to grant preference to unit nenbers in filling jobs
outside of the unit, we find it overbroad. CSEA, as the
representative of a unit of classified enployees, is precluded
from negotiating a preference for unit nmenbers as to vacancies
whi ch occur outside of the unit which it represents.

Article XX Classification, Reclassification, and Abolition of
Posi ti ons

In Alum Rock Union Elenentary School District (6/27/83)

PERB Deci sion No. 322, the Board found that an enpl oyer's

unil ateral adoption and inplenentation of a new classification
pl an invol ved nunerous changes of matters within the scope of
representation. Applying the Anaheimtest, the Board found the
follow ng subjects wthin scope;

(1) the transfer of work from one
classification to another; (2) the retitling
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of classifications; (3) all matters related
to salaries, including the salary ranges to
which newly created classifications are
assigned and any changes in salaries or
salary ranges of existing classifications;
(4) the reassignment of enpl oyees from
existing classifications to different or
newly created cl assifications; (5) the

all ocation of positions to classifications;
(6) the grouping of classifications into
occupational groups; and (7) the effects, if
any, on terns and conditions of enploynent
of those classification decisions wthin the
District's exclusive prerogative, including
the creation of new classifications to
perform functions not previously perforned,
the abolition of classifications to cease
engaging in functions previously perforned,
and the revision of job specifications.

Qur decision in AlumRock is, to a large extent,
di spositive of the proposals raised in Article XX

20.1 Placenent in Class; Every bargaining unit position shal
be placed 1n a class.

In Alum Rock, supra, we noted that Education Code

section 45103 requires public school districts to classify all

enpl oyees and positions with certain designated exceptions, and
t hat Educati on Code subsection 45101(a) provides the follow ng

definition of "classification" or "class":

"Classification" neans that each position in
the classified service shall have a
designated title, a regular mninum of

assi gned hours per day, days per week, and
nont hs per year, a specific statement of the
duties required to be perfornmed by the

enpl oyees in each such position; and the
regular nonthly salary ranges for each such
position.

Thus, by definition, the classification of a position is

related to the wages and hours of an enpl oyee occupying that

position. In addition, the classification of a position is
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also logically related to transfer and eval uati on policies.
CSEA' s attenpt to require that each position be classified

i nvades no managerial prerogative since it nerely reiterates
the District's existing obligation under Education Code section

45103. We, therefore, find this proposal to be negoti abl e.

20.2 dassification and Recl assification Requirenent:
Position classification and reclassification shall be subject
to nutual witten agreenent between the District and CSEA, and
any dispute shall be subject to the grievance procedure.

Either party may propose a reclassification at any tine during
the Iife of this agreenent for any position.

In Alum Rock, supra, at p. 11, the Board determ ned that

the decision "to create a new classification to performa
function not previously perforned or to abolish a
classification and cease engaging in the activity previously
performed by enployees in that classification" is a manageri al
prerogative. Thus, to the extent that proposal 20.2 seeks to
require bilateral agreement about such clear nmanageri al
decisions, it is beyond the scope of bargaining.

However, nanagenent remains obligated to negotiate both the
effects on matters within scope of those classification
decisions within its exclusive prerogative and "those aspects
of the creation or abolition of a classification which nerely
transfer existing functions and duties fromone classification

to another." Al um Rock, supra.

-I'n addition, the reassignnent of incunbent enployees from

existing classifications to different or newy created
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classifications is negotiable. Al umRock, supra, p. 18.

| nasmuch as "reclassification" is defined in Education Code
subsection 45101(f) as "the upgrading of a position to a higher
classification as a result of the gradual increase of the
duties being perfornmed by the incunbent in such position," it
is clearly a formof reassignnent and is negoti abl e.

To the extent that proposal 20.2 would subject these
negotiable matters to witten agreenent and to the grievance
procedure, it is negotiable. In any event, as discussed,
supra, where a proposal contains both negotiable and
nonnegoti able elenments, the District is obligated to neet for
the purpose of clarifying and attenpting to narrow the proposal
to its in-scope el enents.

20.3 New Positions or Classes of Positions; All newy created
positions or classes of positions, unless specifically exenpted
by Iaw, shall be assigned to the bargaining unit if the job
descriptions describe duties perfornmed by enployees in the

bargai ning unit or which by the nature of the duties should
reasonably be assigned to the bargaining unit.

Proposal 20.3 seeks to ensure that all newy created
positions or classes of positions shall be assigned to the
bargai ning unit which CSEA currently represents if they
descri be, or reasonably relate to duties perfornmed by enpl oyees
in the bargaining unit. The proposal, thus, seeks to establish
a procedure for unit nodification.

At the tine at which this case arose, PERB regul ations

established specific criteria and procedures for effecting unit

48



nodi fication. CSEA urges that, because these regul ati ons have
now been anended to permt Board approval of unit nodifications
mutual ly agreed to by the parties (PERB regulation 32781,
effective February 14, 1983), proposal 20.3 is thereby rendered
negoti abl e.

Prelimnarily, inasmuch as nothing in regulation 32781
indicates that it is to have retroactive effect, our decision
in this case must be governed by the statute and regul ations in

effect at the tinme this controversy arose. Sim_Educators

Associ ation (5/27/83) PERB Decision No. 315; California Code of

Cvil Procedure, section 3. Mreover, at all tinmes fromthe
date of filing of this charge to the present, the Board itself
has been entrusted by the Legislature with exclusive authority
to approve appropriate units (subsection 3541.3(a)).

Contrary to CSEA's contentions, even assum ng that
regul ati on 32781 was applicable to this case, the perm ssive

| anguage of this section neither creates an obligation to

negotiate unit nodification procedures, nor cedes to the
parties PERB's statutory authority in this area. Because CSEA
cannot negotiate a proposal which would circunvent the dictates
of EERA or PERB, proposal 20.3 is nonnegotiable. See,
generally, Allied Chem cal Wrkers v. Pittsburgh Plate d ass

Co. (1972) 404 U.S. 157 [78 LRRM 2974] and Douds v.
Longshorenen (2d Cir. 1957) 241 F.2d 278 [39 LRRM 2388]

(holding that unit nodification is not a mandatory subject of

bar gai ni ng under the National Labor Relations Act).
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20.4 Salary Placenent of Reclassified Positions: Wen a
position or class of positions is reclassified, the position or
positions shall be placed on the salary schedule in a range

which will result in at |least one (1) range increase above the
salary of the existing position or positions, but in no event
will the reclassification result in an increase of |ess than

five and one-half (5-1/2) percent.
Thi s proposal constitutes a wage demand. The District does
not dispute that it is negotiable, and we so hold. Sonona

County Board of Education v. PERB (1980) 102 Cal.App.3d 689

[63 Cal . Rptr. 464]; Al umRock, supra.

20.5 Incunbent Rights; Wen an entire class of positions is
reclassitied, the incunbents in the positions shall be entitled
to serve in the new positions. Wen a position or positions

|l ess than the total class is or are reclassified, incunbents in
the positions who have been in the positions for one (1) year

or nore shall be reallocated to the higher class. [If an

i ncunbent in such a position has not served in that position
for one (1) year or nore, then the new position shall be

consi dered a vacant position subject to the lateral transfer
and pronotion provisions of this agreenent.

Thi s proposal seeks to establish the rights of incunbent
enpl oyees to be assigned to reclassified positions. It
directly relates to wages, transfer and reassignnent policies
and, as we indicated in Alum Rock, such changes which nerely
transfer existing functions and duties fromone classification
to another involve no overriding managerial prerogative.

This proposal falls squarely within the hol ding of
Allum Rock that the enployer has a duty to negotiate the
reassi gnnent of incunbent enployees from existing
classifications to different or newy created classifications

and is negotiable.
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20.6 Downward Adjustnent; Any downward adjustnent of any
position or class of positions shall be considered a denotion
and shall take place only as a result of following the |ayoff
or disciplinary procedures of this agreenent.

Thi s proposal defines downward adjustnents as denotions and
subjects themto the sanme negotiated procedures used in |ayoffs
or disciplinary actions. The proposal clearly relates to wages
and reassi gnment procedures, both enunerated subjects within
scope. In large part, the proposal sinply incorporates into
the negotiated agreenent definitions set forth in section 45101
of the Education Code. Thus, where a downward adjust nent
occurs wi thout the enpl oyee's voluntary consent, it is defined
by Educati on Code subsections 45101(d) and (e) as a "denotion"
and as "disciplinary action," respectively. Were such
downward adjustnent is voluntarily consented to by the
enpl oyee, in order to avoid interruption of enploynent by
|ayoff, it is defined by subsection 45101(g) as a "layoff for
lack of funds or layoff for lack of work."18

To the extent the proposal is consistent with these
Educati on Code requirenments, it inpinges on no manageri al
prerogatives and is negotiable. Thus, the District had a duty
to neet with CSEA to clarify and refine the proposal to its

negoti abl e el enents.

~ '8See discussion of this section of the Education Code,
infra, at p. 56 et seq.
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20.7 Abolition of a Position or Cass of Positions; |If the
District proposes to abolish a position or class of positions,
it shall notify CSEA in witing and the parties shall neet and
"negotiate. No position or class of positions shall be
abol i shed unl ess agreenent has been reached w th CSEA

As indicated above, we found in AlumRock, supra, that the

decision "to abolish a classification and cease engaging in the
activity previously perforned by enployees in that
classification" is a managerial prerogative. However, in this
proposal, the Association asks that it be provided with notice
of the decision to abolish a position or class of positions.

As with any nonnegoti able unilateral decision, the enployer
remains obligated to provide notice and an opportunity to
negotiate as to the effects of that decision.

By its ternms, the remainder of CSEA s proposal would
unlawfully restrict the District's exercise of its manageri al
prerogative by requiring prior agreenment with CSEA.  That
portion of the proposal is, therefore, nonnegotiable.

CSEA bel atedly concedes that the proposal is nonnegoti abl e,
but requests an opportunity to refine the proposal and limt it
to a request to negotiate the inpact of the decision to abolish
a classification. While such proposal limted to the effects
on negotiable subj ects woul d unquestionably be a proper subject
of bargai ning, we cannot read the clear and unanbi guous
| anguage of proposal 20.7 to contain such a request. Except as
to that portion of the proposal which requires that CSEA be
notified of the District's intentions, we find the proposal

nonnegot i abl e.
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Article XXI. Layoff and Reenpl oynment

21.1 Reason for Layoff; Layoff shall occur only for |ack of
work or lack of funds. Lack of funds means that the district
cannot sustain a positive financial dollar balance with the
paynent of one further nonth's anticipated payroll

I n Newman- Crows Landing Unified School District (6/30/82)

PERB Deci sion No. 223, the Board held that the decision to |lay
off classified enployees is a nmanagerial prerogative. See also

Kern Community College District (8/19/83) PERB Deci sion

No. 337; Newark Unified School District (6/30/82) PERB Decision

No. 225. However, nanagenent is obligated to negotiate the
effects of its layoff decision on matters within the scope of

representation. Newark Unified School District, supra; Kern

Community College District, supra; Qakland Unified Schoo

District (11/2/81) PERB Decision No. 178; Solano County

Community College District (6/30/82) PERB Decision No. 219;

Cakl and Uni fied School District, PERB Decision No. 326, supra.

Proposal 21.1 provides that enployees may be laid off only
for lack of funds or lack of work. In addition, it attenpts to
establish a definition of "lack of funds.”" W find that this

proposal is partially negotiable and partially nonnegoti able.

Educati on Code section 45308 provides, in relevant part,
"[c]lassified enpl oyees shall be subject to layoff for |ack of
work or lack of funds.” In our view, this provision of the
Educati on Code establishes an inflexible standard which

precludes the parties from negotiating a definition of the
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statutory ternms "lack of work" and "lack of funds." To the
extent .the proposal attenpts to establish such a definition
t hrough the negotiating process, it is nonnegotiable.

However, there is no reason why the parties nmay not restate
the provisions of the Education Code which are otherw se
related to matters within the scope of representation. San

Mateo City School District et al. v. PERB, supra. Accordingly,

we find that portion of CSEA's proposal which seeks to provide
that an enployee may be laid off only for the reasons set forth

in Educati on Code section 45308 is negoti abl e.

21.2 Notice of Layoff: Any layoffs under Section 21.1 shal
only take place effective as of the end of an academ c year.
The District shall notify both CSEA and the affected enpl oyees
in witing no later than April 15th of any planned | ayoffs.
The District and CSEA shall neet no later than May 1st
following the receipt of any notices of layoff to review the
proposed |ayoffs and determne the order of |ayoff within the
provisions of this agreenent. Any notice of |ayoffs shal
specify the reason for layoff and identify by nanme and
classification the enployees designated for layoff. Failure to
give witten notice under the provisions of this section shal
invalidate the lay off.

On its face, proposal 21.2 seeks to negotiate the notice
and timng of |ayoff. However, when this proposal is carefully
exam ned, we find it to unlawfully intrude on the enployer's
ability to layoff enployees.

In Cakl and Unified School District, PERB Decision No. 178,

supra, and Qakland Unified School District, PERB Decision

No. 326, _supra, the Board exam ned |ayoff notice proposals in
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|'ight of Education Code section 45117.19 That code provision

establishes that,

as a mninum classified enployees subject to

“Educati on Code section 45117 provi des:

(a) \When, as a result of the expiration of
a specially funded program classified
positions nust be elimnated at the end of

anY school
will

year, and classified enployees

be subject to layoff for lack of funds,
the enployees to be laid off at the end of

the schoo

year shall be given witten

" notice on or before May 29 informng them of
their layoff effective at the end of the
school year and of their displacenent

rights,

However,

i f an%, and reenpl oyment rights.
e

I fot term nation date of any

specially funded program is other than

June 30,

the notice shall be given not |ess

than 30 days prior to the effective date of
their layoff.

(b) VWhen, as a result of a bona fide
reduction or elimnation of the service

bei ng
classiﬁ

erformed by any departnent,
ed enployees shall be subject to

layoff for lack of work, affected enployees
shall be given notice of layoff not |ess

than 30 days prior to the effective date of

| ayof f,
riéht&

and informed of their displacement
i f any, and reenployment rights.

(c) Nothing herein provided shall preclude

a |layoff
an actual

for lack of funds in the event of
and existing financial inability

to pay salaries of classified enployees, nor

layoft for lack of work resulting from

causes not foreseeable or ﬁreventable by the
t

governi ng board, w thout

e notice required

by subdivision (a) or (D)

This section shall apply to districts that
have adopted the nerit systemin the sane
manner and effect as if It were a part of

Article 6

(commencing wWith Section 45240).
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| ayoff nust be so advised not |less than 30 days prior to the
effective date of the layoff. |In accordance with this
statutory | anguage, the Board has found that the enpl oyee
organi zation may negotiate a notice period greater than 30
days. However, the Board has al so concluded that proposals
seeking to inpose a deadline for layoffs are outside the scope
of representation because such proposals intrude on
managenent's right to effect layoffs for lack of work or funds.
In this case, by seeking to restrict layoffs to the end of
the academ c year, the Association's proposal simlarly
I Npi nges on nmanagenent's express statutory authority. The
April 15 notice deadline is tied to the inpermssible end of
the year layoff restriction and has the sane effect as inposing
a deadline. For this reason, the proposal cannot be read
merely to add to the 30 day notice period provided by the
Code. We conclude, therefore, that, while the Associati on may
negotiate the order of layoff and the content of the notices
provi ded, this proposal goes beyond that which may be

negotiated in accord with the Educati on Code.

21.3 Reduction in Hours; Any reduction in regularly assigned
time shall be considered a layoff under the provisions of this
Article.

Proposal 21.3 provides that any reduction in hours wll be
considered a layoff under the ternms of the parties' agreenent.

In North Sacranento School District (12/31/81) PERB

Deci sion No. 193, the Board held that a reduction in hours nmay
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be distinguished froma layoff and that, in the absence of a
- supersedi ng provision of the Education Code, a reduction in

hours is negotiable. See also Pittsburg Unified School
District (6/10/83) PERB Decision No. 318, Azusa Unified Schoo

District (12/30/83) PERB Decision No. 374. Since the North
Sacranmento School District was a "nerit" school district within
t he neaning of the Education Code (see Educati on Code section
45240 et seq.), the Board found that it was unnecessary in that
case to reach the question of whether Education Code subsection
45101(g), 2° which applies to non-nerit school districts,
affects the negotiability of reductions in hours.

The Heal dsburg Districts in this case are both non-nerit

districts and assert that Education Code subsection 45101(Q)
preenpts the right of enployees to negotiate a reduction in
hours. W find that it does not.

Educati on Code subsection 45101(g) grants enpl oyees, who

voluntarily consent to a reduction in hours or reassignnment in

lieu of layoff, the same procedural rights that they would be

afforded by the Education Code were they subject to a |ayoff

2OEducat i on Code subsection 45101(g) provides:

"Layoff for lack of funds or layoff for [|ack
of work" includes any reduction in hours of
enpl oynent or assignnent to a class or grade
lower than that in which the enployee has
per manence, voluntarily consented to by the
enpl oyee, in order to avoid interruption of
enpl oyment by | ayoff.
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itself. We find that, because Educati on Code subsection
45101(g) is not cast in mandatory ternms but makes reduction in
hours or reassignnent in lieu of layoff voluntary, there is
nothing in that section which is inconsistent with the

enpl oyer's duty to negotiate those issues with the exclusive
representative. Under the doctrine of exclusivity, which lies
at the very heart of the collective bargaining process,

enpl oyees who choose to be represented in matters of enpl oynent
rel ations by an exclusive representative cede to that entity
the right to represent themon all matters within the scope of

representation. See Enporium Capwell Co. v. Western Addition

Community Org., supra, and cases cited therein. Thus, an

enpl oyer who wi shes to offer enployees the opportunity to be
reassigned or to have their hours reduced in lieu of |ayoff,

nmust seek consent from the excl usive representative through the

negoti ati on process.

Accordingly, we find that a reduction in hours is
negotiabl e, and that Education Code subsection 45101(g) does
not conflict with an enployer's duty to negotiate that issue
with the exclusive representative. Since the Association's
proposal grants enpl oyees subject to a reduction in hours the
sane contractual rights to which they are entitled in the event
of layoff, it is, in our view, negotiable to the extent the

Associ ation's |ayoff proposals are negoti able.
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21.4 Oder_of Layoff; Any layoff shall be effected within a
class. The order of l|ayoff shall be based on seniority within
that class and higher classes throughout the District. An
enpl oyee with the least seniority wwthin the class plus higher
cl asses shall be laid off first. Seniority shall be based on
the nunber of hours an enpl oyee has been in a paid status in
the class plus higher classes or seniority acquired under
Section 21.7.

There is no question that the order in which enpl oyees are
laid off is, absent supersession considerations, negotiable
under the Anaheimtest. Layoff of enployees termnates the
enpl oynent rel ationship and, therefore, has a direct inpact on
virtually every subject of bargaining enunerated in section
3543.2. It is self-evident that the termnation of an
enpl oynent rel ationship through a layoff can, and very often
does, cause extrene conflict between enpl oyees and nanagenent.
Negoti ations provide a forum in which managenent and |abor can
mut ual |y consider neans of aneliorating conflict between the
parties.

W also find no support for the District's contention that
the Association's right to negotiate the order of layoffs is

super seded by Education Code section 45308.21 Because

2| Educati on Code section 45308 provides, in relevant part:

Wenever a classified enployee is laid off,
the order of layoff within the class shall be
determ ned by length of service. The

enpl oyee who has been enployed for the
shortest tinme in the class, plus higher

cl asses, shall be laid off first.

Reenpl oynent shall be in the reverse order of
| ayof f.
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proposal 21.4 closely parallels Educati on Code section 45308,
there is nothing in the proposal which is inconsistent with the
seniority and reenploynent rights established by the section
and we, therefore, find it negotiable.

21.5 Bunping Rights; An enployee laid off fromhis or her
present class may bunp into the next |owest class in which the
enpl oyee has greatest seniority considering his/her seniority

in the lower class and any higher classes. The enpl oyee nay
continue to bunmp into lower classes to avoid |ayoff.

21.6 Layoff in Lieu of Bunping; An enployee who elects a
layoff 1n ITeu of bunping maintains his/her reenploynent rights
under this agreenent.

Proposals 21.5 and 21.6 establish bunping rights in the
event of layoff. The right of an enployee to retain enpl oynent
and to bunp other enployees is directly related to the wages
and hours of enployees. Since, as noted above, issues
surrounding |ayoffs are of extrene inportance to both
managenent and | abor, they are appropriately resolved through
the collective bargaining process. Finally, we find nothing in
this proposal which would inpermssibly interfere wwth a
manageri al prerogative. Therefore, we find that the

Associ ation's bunping rights proposals are negoti abl e.

21.7 Equal Seniority; If two (2) or nore enployees subject to
| ayof f have equal class seniority, the determnation as to who
shall be laid off will be nade on the basis of the greater

bargaining unit seniority or, if that be equal, the greater
hire date seniority, and if that be equal, the greater hire
date seniority, and if that be equal, then the determ nation
shal |l be made by | ot.

Proposal 21.7 attenpts to establish the order of |ayoffs of

enpl oyees wth equal class seniority. For the sanme reasons
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stated above with respect to proposal 21.4, this proposal bears
an obvious relationship to wages, hours, and other terns and
condi ti ons of enploynent and, absent supersession

consi derations, is negotiable.

Educati on Code section 45308, supra, which establishes that
classified enployees nust be laid off in order of class
seniority, is silent as to the nethod of determning the order
of layoff of enployees with equal class seniority. The
Associ ation's proposal seeks to establish such a nmethod. Since
t he proposal does not conflict with any provision‘of t he

Education Code, we conclude that it is negotiable.?

21.8 Reenploynment Rights: Laid off persons are eligible for
reenploynment in the class fromwhich laid off for a thirty-nine
(39) nonth period and shall be reenployed in the reverse order
of |ayoff.

Their enpl oynent shall take precedence over any other type of
enpl oynent, defined or undefined in this agreenent.

In addition, they shall have the right to apply for pronotional
positions within the filing period specified in the Pronotion
Article of this agreenment and use their bargaining unit
seniority therein for a period of thirty-nine (39) nonths
following layoff. An enployee on a reenploynent list shall be
notified of pronotional opportunities in accordance with the
provi sions of 19.2.1.

22We note that in M_ Diablo Unified School District
(12/30/83) PERB Decision No. 373, the majority of the Board
found that Education Code section 44955, which applies to
certificated enpl oyees, superseded the right of enployees to
negotiate the order of layoff of enployees with the sane date
of hire. Qur decision in the present case is applicable to
classified enpl oyees only.
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21.14 Reenploynent in Hi ghest Class; Enployees shall be
reenployed in the highest rated job classification available in
accordance with their class seniority. Enployees who accept a
position lower than their highest fornmer class shall retain
their original thirty-nine (39) nonth rights to the higher paid
. posi tion.

21.16 Seniority During Involuntary Unpaid Status; Upon return
to work, all tine during which an individual 1s in involuntary
unpaid status shall be counted for seniority purposes not to
exceed thirty-nine (39) nonths, except that during such tine
the individual will not accrue vacation, sick |eave, holidays
or other |eave benefits.

Proposals 21.8, 21.14, and 21.16 establish reenpl oynent
rights of enployees in the event of layoff. The right to
reenploynment is related to virtually every subject of
bargai ning set forth in section 3543.2 and is negoti abl e.
These proposals reiterate rights established by Education Code

section 4529823 and are, therefore, negotiable.

23Educati on Code section 45298 provi des:

Persons laid off because of lack of work or
lack of funds are eligible to reenpl oynent
for a period of 39 nonths and shall be
reenpl oyed in preference to new applicants.
In addition, such persons laid off have the
right to participate in pronotiona

exam nations within the district during the
period of 39 nonths.

Enpl oyees who take voluntary denotions or
voluntary reductions in assigned tine in
l[ieu of layoff or to remain in their present
positions rather than be reclassified or
reassi gned, shall be granted the sane rights
as persons laid off and shall retain
eligibility to be considered for

reenpl oyment for an additional period of up
to 24 nonths; provided, that the same tests
of fitness under which they qualified for
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21.9 Voluntary Denotion _or Voluntary Reduction in_Hours;

Enpl oyees who take voluntary denotions or voluntary reductions
in assigned tinme in lieu of layoff shall be, at the enployee's
option, returned to a position in their former class or to
positions with increased assigned tinme as vacancies becone
avail able, and with no time [imt, except that they shall be
ranked in accordance with their seniority on any valid

reenpl oyment |ist.

Proposal 21.9 provides that enployees who choose voluntary
denmotion in lieu of layoff shall be reassigned to positions as
t hey becone avail abl e based on existing reenpl oynent or
seniority lists.

As noted above, Education Code subsection 45101(g) defines
"layoff" as including a voluntary denotion or reassignment in
lieu of layoff. W have found that, under the doctrine of
exclusivity, an exclusive representative nmay negotiate on
behal f of individual enployees with respect to their rights

under subsection 45101(g). Since this proposal concerns

appointnment to the class shall still apply.
The personnel comm ssion shall make the
determ nation of the specific period
eligibility for reenploynment on a

cl ass- by-cl ass basis.

Enpl oyees who take voluntary denotions or
voluntary reductions in assigned tine in
lieu of layoff shall be, at the option of
the enpl oyee, returned to a position in
their fornmer class or to positions with

i ncreased assigned tine as vacanci es becone
avai l able, and without limtation of tine,
but if there is a valid reenploynent |ist
they shall be ranked on that list in
accordance with their proper seniority.
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reassi gnnents and increases in hours effectuated in accordance
with the provisions of Educati on Code subsection 45101(g), it
IS negoti abl e. |

21.10 Retirenent in Lieu of Layoff;

21.10.1 Any enployee in the bargaining unit may elect to
accept a service retirenent in lieu of layoff, voluntary
denotion, or reduction in assigned time. Such enpl oyee shal
within ten (10) workdays prior to the effective date of the
proposed |ayoff conplete and submt a form provided by the
District for this purpose.

21.10.2 The enpl oyee shall then be placed on a thirty-nine
(39) nonth reenploynent list in accordance with Section 21.8 of
this Article; however, the enployee shall not be eligible for
reenpl oynent during such other period of tinme as may be
specrfied by pertinent Government Code sections.

21.10.3 The District agrees that when an offer of reenploynent
is made to an eligible person retired under this Article, and
the District receives wwthin ten (10) working days a witten
acceptance of the offer, the position shall not be filled by
any other person, and the retired person shall be allowed
sufficient time to termnate his/her retired status.

21.10.4 An enployee subject to this Section who retires and is
eligible for reenpl oynent and who declines an offer of

reenpl oynment equal to that fromwhich laid off shall be deened
to be permanently retired.

21.10.5 Any election to retire after being placed on a
reenpl oyment list shall be retirement in lieu of layoff within
the nmeaning of this section.

Proposal 21.10 is an attenpt to permt individual enployees
targeted for layoff to elect retirement as an alternative to
layoff. Retirenent is inextricably related to enpl oyees' wages
and hours. W find that the |ayoff alternative sought in
proposal 21.10 is a matter of critical concern to enployees and

enpl oyers alike and is well suited to resolution through he

bil ateral process.
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W also find that this proposal poses no obstacle to the
enployer's ability to exercise its managerial prerogatives. In
our view, proposals seeking alternatives to layoffs raised
during the course of regular contract negotiations do not
interfere wwth the as yet undecided |ayoff. Rather, proposals
presented at this juncture nerely suggest options available to
particul ar enpl oyees should a future |layoff decision be nmade.

Thi s concl usion does not disturb the Board's prior rulings,
noted supra, which reserve the |ayoff decision to managenent
and which preclude the enployee organi zation from presenting
proposals that seek alternatives to that decision after the

| ayof f _decision has been nade. |In those situations, proposing

alternatives, by definition, encroaches on the |ayoff decision
itself. Here, however, CSEA's layoff alternative proposal was
not raised after or in response to a decision to lay off during
the contract term It is, therefore, negotiable.

21.11 Seniority Roster; The District shall maintain an
updated seniority roster indicating enployees' class seniority,
bargaining unit seniority, and hire date seniority. In

addition to the requirenents of Section 5.1.5 such rosters
shall be available to CSEA at any tinme upon denand.

Proposal 21.11 requires the District to maintain a
seniority roster which is available to the Associ ation upon
demand. This proposal is plainly related to wages and hours
and, like the access to information proposals considered above,
is also related to the Association's ability to adm nister the

contract through the grievance procedure. W are aware of no
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manageri al prerogatives wth which it would conflict.
Accordingly, we find Proposal 21.11 negoti abl e.

21.12 Notification of Reenpl oynent Opening; Any enployee who
is laid off and 1s subsequently eligible tor reenploynent shal
be notified in witing by the District of an opening. Such
notice shall be sent by certified mail to the |ast address
given the District by the enployee, and a copy shall be sent to
CSEA by the District, which shall acquit the District of its
notification responsibility.

Proposal 21.12 requires the District to notify |aid-off
enpl oyees and CSEA of reenploynent opportunities. W find that
this proposal is clearly related to wages and hours and does
not conflict with any managerial prerogatives. It is,

t herefore, negoti abl e.

21.13 Enployee Notification to District; An enployee shal
notify the Distrirct of his or her Intent to accept or refuse
reenpl oynent within ten (10) working days follow ng receipt of
the reenpl oynent notice. |If the enployee accepts reenpl oynent,
the enpl oyee nust report to work within thirty (30) working
days following receipt of the reenploynent notice. An enployee
given notice of reenploynent need not accept the reenpl oynent
to maintain the enployee's eligibility on the reenpl oynent
list, provided the enployee notifies the District of refusal of
reenpl oynent within ten (10) working days from recei pt of the
reenpl oynent noti ce.

Proposal 21.13 requires laid-off enployees to notify the
District of their intent to accept or reject reenploynent
Wthin certain time periods. Again, we find that this proposal
relates directly to the wages and hours of enployees and does
not interfere wwth any nanagerial prerogatives and is,

t herefore, negotiable.
21.15 Inproper Layoff; Any enployee who is inproperly laid

off shall be reenployed imediately upon discovery of the error
and shall be reinbursed for all loss of salary and benefits.
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Proposal 21.15 provides that an enployee who is inproperly
laid off shall be reenployed imediately and rei nbursed for
| ost wages and benefits. This proposal directly concerns wages
and is, therefore, wthin the scope of representation.

In so concluding, we distinguish our findings in Jefferson

School District (6/19/80) PERB Decision No. 133, rev. den. 1

Civ. 50241, and in M. Diablo Unified School District, supra,

where, in each case, the union's proposals sought to secure a
fixed anmount of conpensation for w thdrawn |ayoff notices.
Unl i ke those proposals which we viewed as unlawful penalties,
the instant proposal is directly tied to an enpl oyee's | ost
salary and benefits.

Article XXII. Disciplinary Action

22.1 Exclusive Procedure; Discipline shall be inposed upon
bargai ning unit enployees only pursuant to this Article.

22.2 Disciplinary Procedure;

22.2.1 Discipline shall be inposed on permanent enpl oyees of
the bargaining unit only for just cause. Disciplinary action
is deenmed to be any action which deprives any enployee in the
bargai ning unit of any classification or incident of enploynent
or classification in which the enployee has pernanence and
includes but is not limted to dism ssal, denotion, suspension,
reduction in hours or class or transfer or reassignnment w thout
the enployee's voluntary witten consent.

22.2.2 Except in those situations where an inmediate
suspension is justified under the provisions of this Agreenent,
an enpl oyee whose work or conduct is of such character as to
incur discipline shall first be specifically warned in witing
by the Supervisor. Such warning shall state the reasons
underlying any intention the Supervisor may have of
recomrendi ng any disciplinary action and a copy of the warning
shall be sent to the Job Representative. The Supervisor shal
give a reasonable period of advanced warning to permt the
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enpl oyee to correct the deficiency w thout incurring

di sci plinary action. An enployee who has received such a
war ni ng may appeal the warning notice through the grievance
procedure, and in addition, shall have the option of requesting
a lateral transfer under the provisions of this agreenent.

22.2.3 Discipline less than discharge will be undertaken for
corrective purposes only.

22.2.4 The District shall not initiate any disciplinary action
for any cause alleged to have arisen prior to the enpl oyee
becom ng permanent nor for any cause alleged to have arisen
nore than one year preceding the date that the District files
the notice of disciplinary action.

22.2.5 \When the District seeks the inposition of any

di sci plinary punishnment, notice of such discipline shall be
made in witing and served in person or by registered or
certified mail upon the enployee. The notice shall indicate
(1) the specific charges against the enployee which shal
include tinmes, dates, and l|ocation of chargeable actions or
om ssions, (2) the penalty proposed, and (3) a statenent of the
enpl oyee's right to nake use of the grievance procedure to

di spute the charges or the proposed penalty. A copy of any
notice of discipline shall be delivered to the Job
Representative within twenty-four (24) hours after service on
t he enpl oyee.

22.2.6 The penalty proposed shall not be inplenented until the
enpl oyee has exhausted his/her rights under the grievance
article.

22.2.7 An enployee may be relieved of duties wthout |oss of
pay at the option of the District.

22.3 Energency Suspensi on;

22.3.1 CSEA and the District recognize that energency
situations can occur involving the health and wel fare of
students or enployees. |If the enployee's presence would | ead
to a clear and present danger to the lives, safety, or health
of students or fellow enployees the District may imedi ately
suspend with pay the enployee for three (3) days. No
suspensi on wi thout pay shall take effect until three (3)
wor ki ng days after service of a notice of suspension.

22.3.2 During the three (3) days, the D strict shall serve
notice and the statenment of facts upon the enpl oyee, who shal
be entitled to respond to the factual contentions supporting
the energency at Step 4 of the grievance procedure.
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22.4 Disciplinary Gievance;

22.4.1 Any proposed discipline and any energency suspension
shall be subject to the grievance procedure of this Agreenent
and the enpl oyee, at his/her option, may comence review either
at Step I, 2, or 3.

22.4.2 An enpl oyee upon whom notice of discipline has been
served, may grieve any energency suspension w thout pay at Step
3 of the grievance procedure. The grievance neeting shall be
held and a response nmade within three (3) days of the

subm ssion of the grievance. Notw thstanding any separate
grievance neeting held in accordance with the preceding
sentence, the enployee may al so grieve the emergency suspension
along with the notice of discipline.

22.5 Disciplinary Settlenents; A disciplinary grievance nmay
be settled at any time tollomng the service of notice of

di scipline. The terns of the settlenment shall be reduced to
witing. An enployee offered such a settlenment shall be
granted a reasonabl e opportunity to have his/her Job
Representative review the proposed settlenent before approving
the settlenment in witing.

Discipline in General
In San Bernardi no Unified School District (10/29/82) PERB

Deci sion No. 255, the Board in applying the Anaheim test found
that both the procedures and the criteria for inposing
di sci pline were negotiable. This determ nation was reaffirned

by the Board in Arvin Union School District (3/30/83) PERB

Deci si on No. 300.

Article XXIl establishes a disciplinary procedure and a
requi rement that there be "good cause" for the inposition of
di scipline. W find nothing in these proposals which would, as

a general proposition, significantly abridge the District's
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managerial prerogatives.” W, therefore, find them
negoti abl e.

Arbitration of D sciplinary Matters

Article XXIl'l outlines a four step grievance procedure
culmnating in "final and binding arbitration."25 Articles
XXI'l and XXI11, read together, require binding arbitration of
all disciplinary disputes arising fromthe agreenent. Because
we have determ ned above that the central aspects of CSEA s
proposed "Disciplinary Action" proposal are negotiable, it is
necessary to resolve the specific question of whether
arbitration of disciplinary disputes is negotiable.

The District does not argue that common |aw principl es,
per se, bar school boards fromentering into agreenents whereby
intended disciplinary actions would be subject to final and
bi nding review, pursuant to contractual grievance procedures,

by a neutral arbitrator.® Rather, the District's only

“We di sagree with the conclusion reached in Chairperson
G uck's dissenting opinion finding that portion of proposa
22.2.2 permtting enployees to request a transfer when
di sciplinary action is contenplated to be nonnegotiable. In
our view, since transfers are expressly enunerated in section
3543.2, that portion of the Association's proposal is negotiable.

®This proposal is not in dispute except insofar as it
applies to binding arbitration of disciplinary matters.

®I'n any event, any such argunent nust be rejected.
Just as the doctrine of sovereign inmmunity
has been abandoned in many fields of |law, so

the principle of nondel egability of
deci si on-maki ng by public nanagenent in the
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argunent against the negotiability of disciplinary arbitration
arises fromits interpretation of Education Code section
45113. Education Code section 45113 provi des:

The governing board of a school district
shal |l prescribe witten rules and
regul ati ons, governing the personnel
managenent of the classified service, which
shall be printed and made available to

enpl oyees in the classified service, the
public, and those concerned with the

adm ni stration of this section, whereby such
enpl oyees are designated as pernanent

enpl oyees of the district after serving a
prescri bed period of probation which shal
not exceed one year.

Any enpl oyee designated as a pernanent

enpl oyee shall be subject to disclplmary
action only for cause as prescribed by rule
or requlation of the governing board, but
the governing board' s determnation of the

case of enployee relations has yielded to
the sounder and nore reasonabl e proposition
that the authority and duty to bargain
collectively includes the power voluntarily
to agree to third-party arbitration in
accordance wth standards nutually
acceptable to the bargaining parties.
Moreover, it is generally conceded that
civil service regul ations, even when
conscientiously applied, are not an adequate
substitute for a grievance and arbitration
procedure hand tailored by the parties to
meet their particular needs. (Cal. Assem
Advi sory Council, Final Rep. (March 15,
1973) ["Aaron Conmm ssion Report"],

pp. 177-178, discussed infra.)

Al so see, e.g., Fire Fighters Union v. City of Vallejo (1974)
12 Cal.3d 608; Taylor v. Crane (19/9) 24 Cal.3d 442

[155 Cal . Rptr. 695] ; Kugler v. Yocum (1968) 69 Cal.2d 371,
381-382; Education Code section 35160; 60 Ops.Atty. CGen. 177,
178-180 (1977); 60 Ops.Atty.CGen. 206 (1977); 63 Ops.Atty. Cen
851 (1980).
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sufficiency of cause ;or di sciplinary action
shall be conclusive.“

The governing board shall adopt rules of
procedure for disciplinary proceedi ngs which
shall contain a provision for informng the
enpl oyee by witten notice of the specific
charges against him a statenent of his
right to a hearing on such charges, and the
time within which such hearing may be
requested which shall be not less than five
days after service of the notice to the
enpl oyee, and a card or paper, the signing
and filing of which shall constitute a
demand for hearing, and a denial of the
charges. The burden of proof shall remain
with the governing board, and any rule or
regul ation to the contrary shall be void.

No disciplinary action shall be taken for
any cause which arose prior to the

enpl oyee's becom ng pernmanent, nor for any
cause which arose nore than two years
preceding the date of the filing of the
notice of cause unless such cause was
conceal ed or not disclosed by such enpl oyee
when it could reasonably be assunmed that the
enpl oyee should have disclosed the facts to
the enploying district.

This section shall apply only to districts
not incorporating the nerit system as
outlined in Article 6 (comrencing with
Section 45240) of this chapter. ( Enphasi s
added. )

The District argues that, under this statute, school

enpl oyers have "conclusive authority” to determne the

2" Cause" relating to discipline

.o nmeans those grounds for discipline, or
of fenses, enunerated in the law or the
witten rules of a public school enployer.
No disciplinary action nmay be naintai ned for
any "cause" other than as defined herein.
(Education Code subsection 45101(h).)
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sufficiency of cause for discipline. In the District's view,
the statutory term "concl usive" neans "non-del egable.” Thus,
the District argues, a proposal calling for arbitration of
di sciplinary disputes would conflict wth Education Code
section 45113 and is nonnegotiabl e under supersession
princi pl es.

In our view, the District's interpretation fails to
“harnmoni ze" Education Code section 45113 with the EERA

San Mateo Gty School District et al. v. PERB, supra. As wll

be shown below, we find that the Legislature intended EERA to
permt negotiation of binding arbitration procedures wth
respect to all negotiable matters, and that the Legislature
coul d, and woul d, have expressly limted arbitration under
section 3548.5 to pondisciplinary matters had it so intended.
Qur evaluation of the devel opnment of disciplinary arbitration
and collective bargaining, the legal limtations of school
districts' general authority during the period in question, and
judicial interpretation of simlar |anguage in a parallel
Educati on Code section show that section 45113 was not i ntended
by the Legislature to address—auch |ess prohi bit—del egation
of governing board disciplinary authority. Hence, inasnuch as
di sciplinary procedures are within the scope of representation

under the Board's Anaheim test (San Bernardi no Unified School

District, supra; Arvin Union School District, supra), a
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proposal calling for arbitration of disputes arising from such
procedures is negotiable.

The EERA itself explicitly permts binding arbitration of
contractual grievances. Section 3548.5 provides:

A public school enployer and an excl usive
representative who enter into a witten
agreenment covering matters within the scope
of representation may include in the
agreenent procedures for final and binding
arbitration of such disputes as may arise
involving the interpretation, application or
violation of the agreenent.

This section inposes no limtation on parties' ability to
agree to final and binding arbitration on matters specified in
their agreenents, and it certainly does not expressly prohibit
bi nding arbitration over discipline. Instead, the section
plainly specifies that parties may negotiate arbitration
clauses over all the negotiable matters that have been covered
within their collective agreenents.

There can be little question about the Legislature's
reasons for providing for binding arbitration of contractual
disputes. In 1972, the Legislature created the Assenbly
Advi sory Council on Public Enpl oyee Rel ations (Aaron

Comm ssion) to fornulate recomendati ons "for establishing an
appropriate framework within which disputes can be settled
between public jurisdictions and their enployees.” (Assem
Res. No. 51 (1972 Reg. Sess).) In March of 1973, the
Legi sl ature received the Aaron Conm ssion Report which, inter

alia, summarized why binding arbitration of contractual
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di sputes is an inperative conponent of the collective
negotiations nodel. Initially, the report discussed the

necessity of contractually-prescribed grievance procedures:

Gievance handling ... is an integral part
of the bilateral relationship. ... [ T] he
scope of the negotiated grievance procedure
is inseparable from the scope of the

col l ective bargaining agreenent and of the
bi | ateral decision-making process. Aaron
Comm ssi on Report, p. 103.

The report then dealt specifically with the question of binding
arbitration, noting that arbitration of contractual disputes is

.o t he established nmethod of resolving

di sputes over the neaning of collective

agreenents in the private sector. This

process has commended itself to managenent

and | abor by reason of its relative speed

and |ow cost, plus the expertise which

experienced arbitrators are able to bring to

bear on the resolution of such problens.

(Aaron Comm ssion Report, ante, fn. 1, at

pp. 177-178.)

Mor eover, in 1965, when the Educati on Code was anended to
add the |anguage on which the District's argunment exclusively
relies, i.e., that governing board determ nations of the
sufficiency of cause of discipline shall be "conclusive, "28
public school enployees had extrenely limted representational
rights, and their enployers' ability to seek bilateral

resol ution of enploynment concerns was simlarly circunscri bed.

28section 45113 derived from fornmer Education Code
section 13583, which was enacted in 1959. |In 1965
section 13583 was repealed and reenacted to contain the
di sputed | anguage.
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During that year, public school enploynent relations were
renoved from coverage under the CGeorge Brown Act (Government
Code section 3500 et seq.) and were simultaneously placed under
the new y-enacted regulatory schene of the Wnton Act
(Education Code sections 13080-13089, repealed Stats. 1975,

Ch. 961, section 1, operative July 1, 1976).

The Wnton Act did not enbody the concepts of collective
bargai ning and exclusive representation. Significantly, public
school enployers were precluded, under the Wnton Act, from
entering into binding agreenments with |abor organizations
representing school enployees29 and, thus, could not enter
into agreenents providing for binding arbitration of disputes

arising from collective agreenents.®

®See San Mateo Gty School District et al v. PERB, supra

at p. 860-861; Gty and County of San Francisco v. Cooper,
supra, at pp. 925-930, 932; San Juan Teachers Association v.

an Juan Unified School District, supra, Gasko v. Lo0S Angel es
G Ty Board of Education (19/73) 31 Car. App.3d 290, 300; G odin,
PublTc Enployee Bargaining in California; The

y - ras- Br own i € 3] 3] 23 Hastings Law
Journal 757; Grodin, California Publ i ¢ Enployee Bar gai ni ng
Revi sited; The MvB Aﬁmﬁma
PUDIT T ENMPI OYee Relattons No. 2L (June 1974),p- 13

¥I'n the collective bargaining setting, the legality of
del egation of public sector decisional authority to I|abor
arbitrators becane a matter of national interest only in
1967—+wo years after the amendnent of section 45113-—when the
W sconsin Suprene Court decided State, County & Minici pal
Enpl oyees, Local 1226, Rhinelander Cty Enployees v. Gty of
Rhi nelander  (1967) 35 Ws.2d 209 [151 N W2d 30,

3]. In that case, the Wsconsin Court held that
arbitration of a discharge dispute was not an "unl awf ul
infringenment upon the . . . power of the city. ..." Id. at
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Furthernore, until 1976,% school districts' authority
lawfully to act was already exceedingly limted. School
districts were permtted to act only in areas which were
specifically authorized by the Legislature. Gasko v.

Los Angeles Gty Board of Education, supra, at pp. 300-301, and

cases cited therein; 65 Ops.Atty. Gen. 326, 327, citing Grasko,
supra. Accordingly, delegation of school district disciplinary
authority to a third party would have been unlawful at that
time, inasmuch as it was neither expressly nor by necessary

inplication authorized by statute.

2797. One year later, the California Suprene Court issued the
| andmar k case of Kugler v. Yocum supra, 69 Cal.2d 371,
381-382. \While Kugler did not address the specific question of
del egability in The Tabor relations arena, it did hold that

del egation of municipal corporation power is proper so long as
the legislative body retains the power to make decisions on
fundanmental policy, and so long as sufficient safeguards
prevent abuse of the del egated authority. (C. Bagley v. Gty
of Manhattan Beach (1976) 18 Cal.3d (general law city cannot
del egate the policy making power to set salaries to an
arbitrator).) It was nore than a decade later that the
California Suprenme Court decided Taylor v. Crane, supra, which
held, inter alia, that a city may lawfully del egate revi ew of
di sciplinary authority to an arbitrator.

*I'n response to voter approval of Proposition 5 in 1972,
the Legislature enacted Educati on Code section 35160, which
provi des:

On or after January 1, 1976, the governing
board of any school district may initiate
and carry on any program activity, or may
ot herwi se act in any manner which is not in
conflict with or inconsistent with, or
preenpted by, any law and which is not in
conflict with the purposes for which school
districts are established.
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In light of this history, a statutory provision in 1965

prohibiting disciplinary arbitration would have been anonal ous

and unnecessary. Further, had the Legi sl ature—eut of an
abundance of caution and concern over the status of the law in
this area-—wi shed to proclaimthe prohibition posited by the
District, it would have done so expressly and unequivocally
within the Wnton Act itself.

Rat her, we believe the Legislature's utilization of the
term "conclusive" in Education Code section 45113 was i ntended

for the sole purpose of limting judicial review of governing

board determ nations on the "sufficiency of cause for
discipline.” This conclusion is borne out by a review of
California Supreme Court decisions interpreting simlar

| anguage in Education Code section 44949.32 Like section
45113, section 44949 prescribes procedures to be followed by
school districts in establishing disciplinary policies, but
extends certain procedural guarantees to probationary
certificated enployees. Education Code section 44949 provides,

in relevant part:

#Historically, this section derived from forner Education
Code sections 13443 and 13444, which were enacted in 1959 and
amended in 1961. Section 13444 was repealed in 1965 and
incorporated in pertinent part into section 13443. Section
13443 was further amended w thout substantive change as to its
rel evant | anguage in 1965, 1970, 1971 and 1973 prior to being
recodi fied as Educati on Code section 44949 in 1976. The
critical |anguage concerning "conclusiveness” as to "sufficiency
of cause" for discipline has not been altered since the
Legislature originally enacted these provisions in 1959.
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(d) The governing board's determ nation not
to reenploy a probationary enpl oyee for the
ensui ng school year shall be for cause
only. The determ nation of the governing
board as to the sufficiency of the cause
pursuant to this section shall be
conclusive, but the cause shall relate
solfely to the welfare of the schools and
pupi | s thereof. (Enphasi s added.)

In a series of decisions construing former Education Code
sections 13443 and 13444, the California Suprene Court has
unanbi guously resolved the question as to what the Legislature

intended the disputed phrase to nean (Turner v. Board_ of

Trustees (1976) 16 Cal.3d 818 [129 Cal . Rptr. 443, 548 P.2d
1115] ; _Lindros v. _Governing Bd. of the Torrance Unified School

District (1973) 9 Cal.3d 524 [108 Cal.Rptr. 185, 510 P.2d 361];
Giggs v. Board of Trustees (1964) 61 Cal.2d 93 [37 Cal.Rptr.

194, 389 P.2d 722].)

In the nost recent case Turner v. Board of Trustees, supra,

at 824, the court said:

By providing that the school board's
determnation of the sufficliency of the
causé 15 conclusive, the [égrsTature has
forecl osed judicial evaluation of the
gravity of m sconduct of probationary
teachers. Under subdivision . . (d),

once m sconduct relating to the school s and
their pupils is established, it is within
the school board' s discretion to determ ne
whet her the cause is sufficiently serious to
warrant a refusal to rehire and whether the
teacher's other qualities justify

reenmpl oynent. (Gtations omtted.) (Enphasis
added.) :

In the words of the Giggs court:

. [Where there is evidence to support
the board's findings of fact and where the
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cause for dism ssal found by the board can
reasonably be said to relate to the "welfare
of the schools and the pupils thereof,” the
review ng court nay not consider whether the
facts tfound are sufficiently serious to
justity dismssal. (Enmphasi's added.)

G1ggs v. Board of Trustees, supra, at p. 96.

Thi s construction of the "conclusive" |anguage in fornmer
section 13443 nmust be accorded central significance in any
interpretation of the sane |anguage in section 45113. It is a
cardinal principle of statutory construction that where

. . legislation has been judicially
construed and a subsequent statute on the
same or an anal ogous subject is framed in
the identical |anguage, it will ordinarily
be presunmed that the Legislature intended
that the | anguage as used in the later
enact mrent would be given a like
interpretation. Kaplan's Fruit & Produce
Co. v. Superior Court (19/9) 26 Cal.3d 60,
73 [160"Cal. Rptr. 745, 603 P.2d 134].

Based on the foregoing reasons, the District's
interpretation of section 45113 nust be rejected. The term
"conclusive" in the context of Education Code disciplinary
procedures has never been construed as neaning
"non-del egable."” Instead, the established judicia
construction has consistently held that the termrefers only to
a limtation on judicial review of governing board
determ nations of the sufficiency of cause for discipline.

This construction also gives significance to all conponents
of the statute in pursuance of the |egislative purpose (Select

Base Materials v. Board of Equalization (1959) 51 Cal.2d 640,

645). Because disciplinary arbitration, authorized by section
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3548.5, can coexist harnoniously with our construction of

Educati on Code section 45113 (San Mateo, supra, at pp.

864-865), we reject the District's supersession argunent and

find that the subject of disciplinary arbitration is

negoti abl e. ®

Article XX V. Wor ki ng Condi ti ons

24.1 Past Practices; The rules, regulations, policies and
practices of the District which are in effect at the tine of
this Agreenent and which neither conflict wth terns of this
Agreenment nor abridge the rights of enployees under this
Agreenment shall remain in full force and effect unless changed
by nutual agreenent of CSEA and the District.

Proposal 24.1 seeks to incorporate into the agreenent all
existing policies and past practices not specifically
negotiated. Since the propoéal could affect some policies and
practices which are outside the scope of representation, it is
overbroad. However, since the proposal nmay be narrowed to
bring it wwthin the scope of representation, the District is

obligated to seek clarification at the bargaining table.

24.4 Special Trip Assignnents: Special trip assignnents shal
be distributed and rotated as equally as possible anong bus
drivers in the bargaining unit.

330ur ruling today does not purport to resolve the nyriad
guestions which may be presented, in future cases, concerning
the negotiability of particular disciplinary arbitration
proposals. For exanple, a given proposal mght fail to
guar ant ee enpl oyees the option to follow traditional Education
Code disciplinary procedures in the event the exclusive
representative chooses not to arbitrate a given disciplinary
di sput e. (See discussion of a related point in Godin, Public
Enpl oyee Bargaining in California; The Meyers-M |ias-Brown Act

In the Courts, 23 Hastings Law Journal 719, 757, fn. 172 and
acconpanying text.) Such a proposal mght inplicate
super sessi on concerns.
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24.5 Standby Ti ne;

24.5.1 Bus drivers on special trips including but not Ilimted
to athletic events, field trips, and curricular trips who are
required to remain on standby for the duration of the event for
which the special trip is made, shall be paid for all standby
hours at their regular rate of pay. Wenever any conbination
of driving and standby hours in a day exceeds the established
wor kday as defined in Section 8.1, all excess hours shall be
conpensated at the appropriate overtine rate based on the

enpl oyee's regular pay rate.

24.5.2 Notw thstanding any other provisions of this Agreenent,
if a special trip requires an overnight stay, the D strict
shall be relieved of the obligation of paynment for any hours
between the tinme a bus driver is relieved of duties for the
evening and the tine duties resune the follow ng norning.

24.6 Vehicle Unavailability: Wenever as the result of the
unavai lability of appropriate District vehicles due to
mechani cal or other malfunctions a bus driver regularly
scheduled to work is unable to work, he/she shall receive pay
at the rate he/she would have received for working that day.

Proposal 24.4 concerns the establishnent of a procedure for
maki ng "special trip" assignnments to bus drivers. The Board
has previously found that the procedure for maki ng work

assignnents to bus drivers is negotiable. Pittsburg Unified

School District (3/15/82) PERB Decision No. 199; Anaheim Gty

School District, supra. We, therefore, find this proposal

negot i abl e.

Proposals 24.5.1, 24.5.2, and 24.6 all relate directly to
the wages and hours of work of District bus drivers. The
District concedes that these proposals are negotiable, and we
so hol d.

Article XXVI. Training

26.1 In-service Training Program The District shall provide
a programof 1n-service training for enployees in the
bargai ning unit designed to maintain a high standard of
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erformance and to increase the skills of enployees in the
argaining unit.

Proposal 26.1 requires the District to provide in-service
training for enployees. Al though not specifically enunerated,
in-service training is logically and reasonably related to
several enunerated subjects. Training that is necessary to
i nsure enpl oyees' safety is negotiable since it relates to
safety, an enunerated subject. Also, since training may have
an inpact on job pe}fornance of enployees, it is related both
to evaluation and grievance procedures and, therefore,
potentially to wages as well.

Training is of great concern to enployees, since it may
affect pronotional opportunities and job safety. It is also of
great significance to nmanagenment, since training helps nmaintain
a high level of enployee performance, thereby affecting the
quality of services which ére delivered to the public. It is,
therefore, an appropriate subject for the negotiation process.

Finally, we can find no managerial prerogative which would
be unreasonably interfered with if the District were required
to negotiate over the subject of in-service training.
Therefore, we find proposal 26.1 negoti abl e.

26.2 Training Advisory Conmittee; A training advisory

conm ttee conposed of six (6) enployees in the bargaining unit
to be selected by CSEA from the follow ng classifications:
Cafeteria, Clerical, Custodial, Instructional Aides,

Mai nt enance, Transportation and two (2) nenbers appoi nted by
the District shall be fornmed. The purpose of the advisory

conmttee wll be to plan in-service training progranms, to
nonitor the progranms, and to provide recomendati ons concerning
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i nprovenent of prograns. Bargaining unit enployees shall be
granted reasonable release tine to carry out the commttee
obl i gati ons.

This proposal seeks to establish an advisory commttee to
pl an, nonitor, and provide recomendati ons concerning
i nprovenent of an in-service training program In addition, it
requires the District to grant release tinme to enployees who
participate on the commttee.

W find this proposal to be inextricably bound up with the
i npl enentation of the Association's proposal for an in-service
training program and it is, therefore, negotiable. Since, by
its terns, the conmttee to be established will be "advisory,"
the Association's proposal does not interfere with managenent's
right to structure its services. That portion of the proposa
which requires the District to grant release tine to enpl oyees

who serve on the advisory conmttee is negotiable for the

reasons di scussed, supra, with respect to the Association's

rel ease tinme proposal.

26.3 1n-Service Training Tine: In-service training shall take
pl ace during regular working hours at no |oss of pay or
benefits to enpl oyees.

26.4 Reinbursenent for Tuition: The District shall reinburse
enpl oyees tor the tuition costs of any and all training
prograns approved by the training advisory commttee.

These two proposals regarding training are negotiable
because, by their ternms, they directly concern wages and hours
of enployees. Training during work hours w thout |oss of pay

and rei nbursenent for approved program costs are traditional
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and common features of in-service training prograns which do
not, in any way, conflict with managerial prerogatives.

Article XXVII. Contracting and Bargaining Unit Wrk

27.1 Restriction on Contracting Qut; During the life of this
agreenent, the District agrees that it will not contract out
wor k whi ch has been customarily and routinely perforned or is
performabl e by enployees in the bargaining unit covered by this
agreenent unl ess CSEA specifically agrees to sane or
contracting is specifically required by the Educati on Code.

27.2 Notice to CSEA: No contract for services which m ght
affect enployees in the bargaining unit shall be let until CSEA
has been provided 10 days advance notice of the award.

27.3 Bargaining Unit Work: No Supervi sory or Managenent
enpl oyee may perform any work within the job description of a
bar gai ning unit enpl oyee.

Proposal 27.1 provides that the District will not contract
out for services performable by bargaining unit enpl oyees
unl ess the Association specifically consents to such
subcontracting or the District contracts out in a manner
consistent wth the Education Code.

I n Arcohe Union School District, supra, the Board found

that the general subject of subcontracting was within the scope
of representati on under EERA. However, the Board noted that in
California School Enployees Association v. WIlits Unified
School District of Mendocino Co. et al. (1966) 243 Cal. App. 2d

776 [52 Cal .Rptr. 765], the Court of Appeal held that under

section 13581 (now section 45103) of the Education Code, *

¥Educati on Code section 45103 provides, in relevant part:

The governing board of any school district
shal | enploy persons for positions not
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janitorial services may not be subcontracted, but hust be
performed by a district's classified enployees. Since the
Board found that this section, as interpreted by the WIllits
Court, created an "inflexible standard,” it concluded that the
subj ect of subcontracting was, at least, partially preenpted by
t he Education Code. The Board was careful to note, however

that while a proposal to subcontract would be nonnegoti abl e

under WIllits, a proposal prohibiting subcontracting or which

ot herwi se restated the provisions of the Educati on Code woul d
be negoti abl e.

Proposal 27.2 requires the District to provide CSEA with
notice prior to inplenenting any decision to contract out

wor k. Since, under Arcohe Union School District, supra, the

subj ect of subcontracting is negotiable, the District has an
affirmative duty to provide the Association with notice and a
reasonabl e opportunity to negotiate prior to taking unilateral

action on a matter within the scope of representation. San

requiring certification qualifications. The
governing board shall . . . classify al

such enpl oyees and positions. The enpl oyees
and positions shall be known as the
classified service. Substitute and
short-term enpl oyees, enployed and paid for

| ess than 75 percent of a school year, shall
not be a part of the classified service.
Part-tinme playground positions, apprentices
and professional experts enployed on a
tenporary basis for a specific project,
regardl ess of length of enploynent, shall

not be a part of the classified

servi ce.
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Mateo Community College District (6/8/79) PERB Decision

No. 94. This proposal nerely restates that duty and, as such,
i S negoti abl e.

Proposal 27.3 prohibits the District fromtransferring out
bargaining unit work to non-unit menbers. As noted, supra, the
Board has specifically held that the transfer of work out of
the bargaining unit is wthin the scope of representation.

Rialto Unified School District, supra; Solano County Community

College District, supra; M. San Antonio Conmunity Col | ege

District, PERB Decision No. 334, supra. The Association's
proposal is, therefore, negotiable.
RENMEDY
Based on the foregoing discussion, we conclude that the
Districts unlawfully refused to negotiate with CSEA those
proposals found to be within the scope of representation. Such
conduct constitutes a violation of subsection 3543.5(c) and,

concurrently, subsections 3543.5(a) and (b). San Francisco

Community College District, supra.

Specifically, to the extent noted in the discussion of each

Article and the portions thereof, the Districts are required to

negotiate as to the follow ng subjects:

Article I1. No Di scrim nation

Article V. Organi zational Rights

Article VI. Job Representatives

Article X Enpl oyee Expenses and Material s
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Article Xl. Ri ghts of Bargaining Unit Upon Change in

School Districts

Article XVII. Hiring
Article Xl X Pr onoti on
Article XX Classification, Reclassification, Abolition

of Positions

Article XXI. Layoff and Reenpl oynment

Article XXI'I. Di sciplinary Action

Article XXIV. Wor ki ng Condi ti ons

Article XXVI. Trai ni ng |

Article XXVI1. Contracting and Bargaining Unit Wrk

ORDER

Upon the foregoing facts, conclusions of law, and the
entire record in this case, and pursuant to Governnent Code
subsection 3541.5(c), it is hereby ORDERED that the Heal dsburg
Uni on Hi gh School District and the Heal dsburg Uni on School

District shall:
A. CEASE AND DESI ST PROM

(1) Failing and refusing to nmeet and negotiate in
good faith with the California School Enployees Association
with regard to: discrimnation; organizational rights; job
representatives; enployee expenses and materials; rights of
bargai ning unit upon change in school districts; hiring;
pronotion; classification, reclassification, and abolition of

positions; layoff and reenploynent; disciplinary action;
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working conditions; training; and contracting and bargaining
unit work.

(2) Interfering with the right of enployees to be
represented by failing and refusing to negotiate in good faith.
(3) Denying the California School Enployees

Association the right to represent enployees by failing and

refusing to negotiate in good faith.

B. TAKE THE FOLLOW NG AFFI RMATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLICIES OF THE ACT:

(1) Upon request, neet and negotiate in good faith
with the California School Enployees Association with respect
to those subjects enunerated above to the extent that we have
determned themto be within the scope of representation

(2) Wthin thirty-five (35) days following the date
of service of this Decision, post at all work |ocations where
notices to enployees customarily are placed, copies of the
Notice attached as an Appendi x hereto, signed by an authorized
agent of the enployer. Such posting shall be maintained for a
period of thirty (30) consecutive workdays. Reasonabl e st eps
shall be taken to insure that this Notice is not reduced in
size, defaced, altered or covered by any material.

(3) Witten notification of the actions taken to
conply with this Order shall be made to the Regional Director
of the Public Enploynment Relations Board in accordance with her

i nstructions.
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This Order shall becone effective immedi ately upon service
of a true copy thereof upon the Heal dsburg Uni on School

District and the Heal dsburg Union H gh School District.

Menber Burt joined in this Decision.

Chai rperson d uck's concurrence and di ssent begins on page 91.
Menber Tovar's concurrence and di ssent begins on page 98.

Menber Mbrgenstern's concurrence and di ssent begins on page 104,

The Decision in San Mateo City School District, Case No.

SF- CE- 36 begins on page 106.
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GLUCK, Chairperson, concurring and dissenting: | concur in
the reasoning and concl usions reached by the majority except as
to those proposals hereafter individually considered. As to
these latter matters, in sonme instances | amunable to reach
the sane result as do ny coll eagues; in others, | reach the
sane conclusion, albeit by sonewhat different routes.

The Board has been urged to consider the phrase "matters
relating to" found in section 3543.2 as virtually w thout
purpose; it has been suggested that the neaning of the words
has been stretched to the point where the scope limtation
inplicit in the enuneration of specific subjects is ignored. |
do not subscribe to those conplaints although | acknow edge the
possibility that the phrase can, in good faith, be applied to
particular subjects with different results. Virtually every
aspect of enploynent is related in sonme way to those that are
negoti able as elenents of a total configuration of enploynent
terns and conditions. For exanple, hours are "tied" to wages,
as are benefits as part of conpensation; pronotions and
di scipline surely have wage inplications as well as a

relationship to the efficiency of supervision.

When the "reasonable and logical" criterion was
incorporated into the Anaheimtest, it was ny understandi ng
that these ordinary words were neant.to answer the question
whet her this Board, as the expert body charged with that

responsibility, would recognize a relationship between the
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subject matter of a disputed proposal and an item enunerated in
section 3543.2 which warrants the conclusion that the
Legislature intended that it be subject to negotiations.

Further, it is ny view that virtually any matter within the
jurisdiction of a school board may lead to sone confrontation
with sone of its enployees. The question is how the second
step of the Anaheimtest is to be applied so as not to render
it meaningless. | believe that the answer nust be given on a
case by case basis, examning the specific proposals in terns
of the reasonable likelihood that failure to deal wth the
subject matter involved will be adverse to the nmaintenance of
har noni ous enpl oyer-enpl oyee rel ati ons.

In differing with the majority either as to its conclusions
or rationale, | amaguided by these considerations.

Proposal 5.4: | find this proposal to be out of scope.

The process of collective negotiations consists, in its nost

el enmental parts, of the right of enployees to organize for
exclusive representation, to participate in good faith
negotiations, and to assure the proper admnistration of the
negotiated agreenent. At the very core of this sonetines
conplex system is the legislative determnation that in the
interest of inproved enployer-enpl oyee rel ations, decisions on
wages, hours and certain conditions of enploynent are best
effected through the bilateral process. It is by the process

of contract adm nistration that the enployees and their
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representative can enforce the wage, hour and working condition

arrangenents to which the parties have agreed. It therefore
follows, in ny judgment, that contract adm nistration

necessarily bears a reasonable and logical relationship to al
negoti ated subjects. It is for this reason that | would find

that proposals which specifically attenpt to provide reasonable

nmeans and procedures by which the exclusive representative can

ef fectively adm nister the agreenent are subject to mandatory

negoti ations unless barred by some other aspect of the Anaheim
test.

Here, although the distribution of copies of the agreenent
woul d enhance the enpl oyees' awareness of its provisions and,
thus, their rights and obligations, the requirenent that the
District print and distribute those copies at its own expense
seens to have little relationship to CSEA' s adm nistrative
needs. Indeed, the proposal tends to shift at |east one aspect
of the burden of representation to the enployer. | find this
proposal out of scope.

Proposals 5.1.4, 5.1.5, 5.1.9; | conclude that these

proposals are negotiable as reasonably necessary for the

adm ni stration of the parties' contract, and therefore bearing
a reasonable and logical relationship to the negotiable matters
cont ai ned therein.

Propbsal 17.5; The proposal requires the District to

provide the enployees with certain basic information pertaining
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to their enploynent status. Sone of the information would
concern enployee entitlenents and enpl oyer-enpl oyee obligations
arising out of negotiations; other information mght reflect
matters established unilaterally by the enployer. Providing
such information to the enployees is emnently in keeping with
EERA' s stated purpose of inproving personnel admnistration
through the process of collective bargaining. To the extent
that the proposal requires publication of information
concerni ng wages, hours and negotiabl e working conditions, the
reasonabl e and | ogical relationship of the proposal to those

matters is self-evident.

Proposal 21. 3; This proposal is virtually meani ngl ess

except in its relation to other proposals included in Article
XXlI. To the extent other subdivisions of the article are
negoti able, 21.3 nust be considered wthin scope.

Proposals 21.10 and 21.10.5; At first blush, it is

difficult to reconcile the majority's finding as negotiable a
proposal giving the enployee the right to elect retirenment in
lieu of layoff with its holding el sewhere that the enployer's
decision to lay off is not negotiable. But when it is

recogni zed that in either event it is the enployer's not
negoti abl e decision that the enployee be term nated, the
majority logic seens faultless, at |east where there is no
evidence that the enployer's obligation to a retired enpl oyee

is greater than that to one laid off. To the extent that that
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is true here, and the proposal seens to make that certain, |

concur.
Proposal 21.11; | find this proposal, as witten, to be
not negotiable. In its effort sinply to conpel the District to

maintain a certain record, it inpermssibly interferes with the
enpl oyer's internal adm nistrative operations. Had the
proposal required the District to publish such a list for the
_benefit of the enployees, as was the case with Proposal 17.5,
or had it required preparation of such a list for the use of
the exclusive representative in connection with a grievance,

| ayoff, or sone event to which the list would have sone

rel evance, the result here would be different. Al though it

m ght be argued that the proposal relates io contract

adm nistration, its failure to suggest any purpose, coupled
with the arbitrary nature of that portion which gives CSEA the
absolute right to demand an updated list at any tine, renders
its relationship to an enunerated subject too speculative to be
deened reasonabl e and | ogical.

Proposal 22.2.2; | find that part of the proposal which

gives the enpl oyees the option of requesting a transfer in
addition to the right of appeal fromdisciplinary warning to be
not negotiable. The argument is made that because the District
is not obligated to grant the transfer, its essential
prerogatives are preserved, and therefore the subject is

negotiable. To follow this reasoning to its concl usion woul d
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render Anaheints third criterion —which exenpts the enpl oyer
from the obligation to negotiate on such privileged matters —
nmeani ngl ess; any proposal would be in scope so long as it
included an escape hatch through which the enployer could avoid
taki ng action.

The enployer's unquestioned right to maintain discipline in
the work place requires that it be given sonme reasonable
freedom to inpose discipline even though the precise nature of
that discipline be subject to bargaining. A proposal which
woul d require the enployer to consider transferring an enpl oyee
whose conduct has nerited disciplinary warning (a requirenent
that it would certainly have to approach in good faith),
inherently tends either to place responsibility for the
enpl oyee' s obj ectionabl e conduct at the feet of his or her
supervi sor or concede that the enployee is incapable of
satisfactory performance in his or her current assignnment. The
first would interfere with the enployer's freedomto nake its
own judgnents concerning its supervisory and managerial cadre;
the second would interfere with its freedomto assign its
personnel according to its own needs and own best judgnent.

Proposal 26.1; | find this proposal to be not negotiable.
Al though it can be clained that the training called for here
bears sonme relationship to one or nore enunerated itens, | find
that relationship too attenuated to be convincing. Training

may result in better evaluations, better evaluations may result
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in less reason for discipline, less discipline may result in

- less loss of wages, and ad infinitum This is not to say that
a training proposal wll always be not negotiable. A proposa
to require corrective training following a poor evaluation or
disciplinary action denonstrates the rel ationshi p Anahei m
contenplates. Here, as it is witten, CSEA sinply seeks to
conpel negotiations on a proposal which would determ ne the
content of the enpl oyees' working-hour assignnents, a
prerogative | view as the enpl oyer's.

Proposal 26.2; Although the matter of released tine,

rel ating clearfy to both hours and wages, would normally be
negotiable, to the extent that this proposal depends upon the
negotiability of Proposal 26.1, it nmust fall with it.

Proposal 26.3; | perceive this proposal as independent of

those in the previous proposals in Article XXVI. As such, it
avoi ds the defect of Proposal 26.1 in that it would

specifically require that any training offered by the D strict

be conducted during regular working hours, i.e., that it not
require the attendees to work additional hours or |ose pay or
benefits when released for that purpose from normnal
assignnments. These specific references bring the proposal

W thin nmandatory scope.
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TOVAR, Menber, concurring and dissenting: Wile |
generally concur in the majority's treatnment of the scope of
representation issues presented in this case, | find nyself in
di sagreenent with respect to two matters. Thus, | would find
the subject of affirmative action policy, addressed at proposal
2.3, to be outside the scope of collective negotiation.
Affirmative action is a critical matter of public policy which
nmust be reserved to the control of public representatives
rather than being subjected to the conprom sing processes of
col | ective bargaining.

By statute, California s public school districts have been
mandated to devise and inplenment progranms which will give
effect to the principles of affirmative action as established
by the Legislature. At Education Code sections 44100-44105
(applicable to school districts) and 87100-87106 (applicable to
the community college districts) the Legislature has codified
the duty of the educational institutions to carry out the
affirmative action m ssion inposed on those institutions by the
people of California. At section 44101, and again at section
87101, the followng definition of "affirmative action
enpl oynment programt is given:

"Affirmative action enpl oynent progran
means planned activities designed to seek,
hire, and pronote persons who are

under represented in the work force conpared
to their nunber in the popul ation, including
handi capped persons, wonen, and persons of
mnority racial and ethnic backgrounds. It

is a conscious, deliberate step taken by a
hiring authority to assure equal enploynent
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opportunity for all staff, both certificated
and classified. Such prograns require the
enpl oyer to nake additional efforts to
recruit, enploy, and pronote nenbers of
groups fornmerly excluded at the various

| evel s of responsibility who are qualified
or may becone qualified through appropriate
training or experience wthin a reasonable
length of time. Such prograns should be
designed to renedy the exclusion, whatever
its cause. Affirmative action requires

i magi native, energetic, and sustained action
I Ting,

TFaini ng, and career advancenent
opportunities which will result in an

equi tabl e representati on of wonen and
mnorities in relation to all enployees of
such enpl oyer. (Enphasi s added.)

This Board has always recognized that certain operational
matters which are essential to the heart of the school
enpl oyer's m ssion nust be reserved to the exclusive control of
the public's representative. It has been agreed that such
matters, which we have called "managerial prerogatives," are
not appropriately subjected to the conprom sing process of
coll ective bargaining, notwthstanding the fact that decisions
in these areas may have profound effects on the working
condi ti ons of enpl oyees.

In nmy view, the public and | egal nandate for an affirmative
action policy requiring "imaginative, energetic and sustained
action" of each school enployer cannot be reconciled with the
coll ective bargaining process. The mssion of affirmative

action inposed by the Legislature sinply cannot acconmobdate the

[imtations posed by the EERA's collective negotiating schene.
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| am especially concerned that the negotiation of
affirmative action matters - even where, as here, only
consultation rights are proposed - will wunacceptably encunber
the process of setting goals and tinetables for affirmative
action prograns. At Education Code section 44102, and again at
section 87102, it is nmandated that:
Each |ocal public education agency shall
submt . . . to the Departnent of Education
an affirmation of conpliance with the
provisions of this article. The affirmative
action enploynment program shall have goals
and tinetables for its inplenentation.
"CGoals and tinetables" are defined at Educati on Code
sections 44102 and 87102:
"Goals and tinetables" neans projected new
| evel s of enploynent of wonen and mnority
racial and ethnic groups to be attained on
an annual schedul e, given the expected
turnover in the work force and the
avai lability of persons who are qualified or
may becone qualified through appropriate
training or experience within a reasonable
length of tinme.
In ny experience, goals and tinetables are the key to the
i npl ementation for an effective affirmative action plan. This
is the operational tool by which the personnel wll ultimtely
be shaped to reflect the representation of protected groups in
the labor force. | have al so experienced the process of
consul tation between managenent and enpl oyee organi zati ons on
the subject of affirmative action goals and tinmetables. It is
based upon this experience that | amfirmy convinced that

subjecting affirmative action matters to negotiation woul d
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unacceptably inpede managenent's ability to conply with the
awful |y mandated affirmative action prograns set forth in the
Educati on Code.

To further illustrate my concern, | refer to the current
national controversy regarding the acconmodati on between
seniority principles and affirmative action. |In the instant
case, CSEA's proposals include extensive guarantees of
preference based on seniority. As a general proposition, of
courée, | support this principle. However, the |egislative
mandate for affirmative action nmay at sone point require that
these seniority provisions nust be preenpted. Inasnmuch as the
people of California, through their Legislature, have decided
that its school districts shall observe affirmative action
principles, | cannot find that the school districts nust
conpromi se this mandate by subjecting their authority to
i npl enent an affirmative action program to negoti ati ons.

| have a greater concern, however, than ny above-expl ai ned
view that the mgjority has transgressed on a nanageri al
prerogative. The subjects of wages, hours and other basic
working conditions are matters in which it may fairly be said
that the enployer and the enpl oyee have equal, if opposing,
interests. Collective bargaining over such matters, then, is
hardly a radical notion of nodern invention; rather it sinply
gives effect to the ancient Anglo-Anmerican |egal principles

whi ch recognize that a fair contract can only be nmade where
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both parties have sonme say in deciding on the terns of the
agreement. \Were one side can flatly dictate to the other the
terms by which they will do business, it is terned "a contract
of adhesion"” and universally recognized as unfair. Indeed, in
sone jurisdictions it may be unenforceable. Thus, | ama
proponent of collective bargaining with respect to terns of
enpl oynent, as a process by which the legitinmte equa
interests of enployer and enpl oyee nay be acconmodated and the
contract of adhesion averted.
However, the principle of affirmative action is not sinply
another term of enploynent in which the enployer and the
enpl oyee share equal interests. It is a matter of social
policy, and as such, is reserved to the province of the people
of this society as a whole.
| find it undenocratic and entirely inappropriate that the
mllions of California citizens should be required to negotiate
with a few thousand individuals on an equal footing over the
social policy of the state. | cannot concede that the status
of the few as enpl oyees of the public school districts entitles
themto a disproportionate say in such public matters.
Under the Anaheimtest, a particular matter will be found
within the scope of representation only if:
the subject is of such concern to both
managenent and enpl oyees that conflict is
likely to occur and the nediatory influence

of collective negotiations is the
appropriate neans of resolving the conflict.
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In nmy view, the parties do not share equal degrees of interest
in the subject of affirmative action. The process of
collective negotiations is therefore not "the appropriate neans
of resolving . . . conflict" between them Finding that
affirmative action is not nerely a term of enploynent but
instead a matter of public policy, | conclude that this subject
is appropriately reserved to the public's representative.

The other matter as to which | differ with the majority is
proposal 21.11. For the reasons set forth in his separate
concurrence and dissent, | join Chairperson Guck in finding
CSEA' s proposal for an unlimted right to seniority lists upon

demand to be outside the scope of representation.
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MORGENSTERN, Menber, concurring and dissenting: | am at
odds with the majority's opinion regarding the follow ng two
proposal s at issue in the Healdsburg case:

54 Distribution of the Contract

Unlike the mpjority, | would conclude that this proposa
bears a Iogical and reasonable relationship to negotiabl e
itens. As stated with regard to the proposals seeking use of
District equipnment and facilities and review of District
materials, this proposal relates to the ongoing collective
bargai ni ng process and the grievance procedure. The fact that
this proposal, if agreed to, would inpose a financial burden on
the District does not disturb that relationship. Indeed, the
maj ority finds those proposals dealing with enpl oyee uniforns,
tools, storage places and, nost relevantly, the provision of
job descriptions and specifications, to be negotiable in spite
of any financial obligation that would ensue.

21.7 Equal Seniority

| share the mpjority's conclusion that proposal 21.7 is
negotiable. | do not, however, agree with their rationale
which is based on a distinction between the |anguage of
Educati on Code section 45308, relevant here as pertaining to
classified enpl oyees, and section 44955, which pertains to
certificated enployees. See ny dissenting opinion in M.

D ablo Unified School District (12/30/83) PERB Decision No.

373, in which | found that Educati on Code section 44955 poses
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no inpedinent to the negotiability of a proposal concerning

order of layoff anong certificated enployees with the sane date
of hire.
Wth these two exceptions noted, | concur with the

majority's decision.
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.
SAN MATEO CI TY SCHOOL DI STRI CT, CASE NO. SF- CE- 36

This case arose fromcharges filed by the San Mateo
El ementary Teachers Associ ati on, CTA/ NEA (SMETA), in which it
alleged that the District violated subsection 3543.5(c) of the
Act by making unilateral changes in the length of the
instructional day and the anount of preparation tine afforded
certificated enployees.?®

FACTS

It is undisputed that, during the 1976-77 and 1977-78
negoti ations, the District unilaterally adopted policies which
increased the length of the teachers' instructional day and
decreased the anmount of teacher preparation tinme. In its
answer to the charge and during the hearing below, the District
contended that these changes were not negotiable. In its
subm ssion on remand filed with the Board on August 24, 1983,
however, the District asserts that the parties did negotiate
over and reach agreenent on these i ssues after the heari ng
of ficer's proposed decision issued on January 10, 1978. It is
the District's position that, based on these negotiations and

agreenents, the issues that were originally in dispute "have

The Association's initial charge alleged that the
District refused to negotiate over changes in rest tine. The
record, however, does not show that the District refused to
negotiate over this subject. Since the District did not refuse
to negotiate rest periods, the negotiability of that issue is
not addressed herein.
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been resolved to the satisfaction of the parties.” The
District indicates, however, that because of the pendency of
[itigation over these issues, it did not conply with PERB's
previous order to post a notice indicating that its unilateral
changes viol ated the Act.

DI_SCUSSI ON

Moot ness The District's subm ssion on remand may be read
to suggest that the instant case is nmoot in light of the
parties®' subsequent negotiations and agreenent on the disputed
i ssues. Any such assertion nust be rejected. The nere
execution of a collective bargaining agreenent subsequent to a
hearing "certainly does not lead to a conclusion that the
parties intended in that agreenment to resolve the dispute.”

Gakl and Unified School District v. PERB, supra, (1981) 120

Cal . App. 3d 1007, 1010, affirm ng QCakland Unified School

District, supra, PERB Decision No. 126. To warrant a finding

of nootness, the collective agreenent nust show that the
charging party has "clearly and unm stakably" waived its right

to proceed on the charge. (Tinken Rol | er Bearing Conpany V.

NLRB (6th Cir. 1963) 325 F.2d 746, 751, cited in Qakl and

Uni fied School District, supra, PERB Decision No. 126, at

p. 1011; Amador- Valley Joint Union H gh School District

(10/2/78) PERB Decision No. 74.)

Despite the District's assertion that the charges in this

case "have been resolved to the satisfaction of the parties,"”
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the parties' agreenent does not contain any |anguage evincing
an intent by the Association to waive its right to proceed with
the pending charges; nor has the Association concurred in the
District's claimthat the parties have satisfactorily resolved
the matter. Thus, under the Qakland rule, any argunent t.hat
the case was rendered noot by later negotiations and agreenent
must be rejected.

The District's Unilateral Changes. The Board has |ong held

that a per se violation of the duty to negotiate in good faith
may occur when an enployer unilaterally alters an established
policy concerning a matter within the scope of representation
wi t hout providing notice and a reasonable opportunity to

negotiate to the exclusive representative. Gant Joint Union

Hi gh School District, supra; Pajaro Valley Unified_School

District, supra; NLRB v. Katz, supra. (Aso see Mireno Valley

Unified School District v. PERB (1983) 142 Cal.App.3d 191,

199- 200, citing with approval the Board's reasoning, in San

Mat eo Conmunity College District, supra, for finding unilateral

changes to be per se unfair practices.)

In Sutter Union H gh School District (10/7/81) PERB

Deci sion No. 175, the Board held that preparation tine is
negoti able. That decision has been reaffirnmed in a nunber of

subsequent decisions (Mreno Valley Unified School District,

supra; Mdesto Gty Schools (3/8/83) PERB Decision No. 291,

G ossnont Uni on High School District (5/26/83) PERB Decision

No. 313), and we so hold today.
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Simlarly, the Board has held that the length of the
teachers' instructional day is within the scope of

representation (Sutter Union Hi gh School District, supra;

Moreno Valley Unified School District, supra; Jefferson School

District, supra) and we also reaffirm that hol di ng.

We, therefore, find that the District violated subsection
3543.5(c) and, concurrently, subsections 3543.5(a) and (b) when
it unilaterally increased the length of the .teachers'
instructional day and decreased preparation tinme. San

Franci sco Community College District, supra.

To renedy the District's unilateral actions, we find it
appropriate to order the District to post a notice to enpl oyees
indicating that its unilateral conduct violated the EERA. W
also find it appropriate to order the District, upon request,
to reinstate the anount of preparation time granted to
certificated enployees prior to January 1, 1977 and to neet and
negotiate the issues of preparation tine and the length of the
teachers' instructional day.

ORDER

Upon the foregoing facts, conclusions of law, and the
entire record in this case, and pursuant to Governnment Code
subsection 3541.5(c), it is hereby ORDERED that the San Mateo

Cty School District and its representatives shall:
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A CEASE AND DESI ST FROM

(1) Failing and refusing to meet and negotiate in
good faith with the San Mat eo El ementary Teachers Associ ation,
CTA/ NEA, with respect to teacher preparation time and |ength of
the teachers' instructional day.

(2) Interfering with the rights of enployees to be
represented by failing and refusing to meet and negotiate in
good faith.

(3) Denying the San Mateo El ementary Teachers
Associ ation, CTA/NEA, the right to represent enployees by
failing and refusing to nmeet and negotiate in good faith.

B. TAKE THE FOLLOW NG AFFI RMATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLICIES OF THE ACT:

(1) Reinstate the schedule with respect to
preparation time and length of the teachers' instructional day
that was in effect prior to January 1, 1977, if the Association
S0 requests.

(2) Upon-request, neet and negotiate in good faith
with the San Mateo El ementary Teachers Association, CTA/ NEA,
with respect to preparation tinme and length of the teachers
i nstructional day.

(3) Wthin thirty-five (35) days follow ng the date
of service of this Decision, post at all work |ocations where
notices to enployees customarily are placed, copies of the

Notice attached as an Appendi x hereto, signed by an authorized
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agent of the enployer. Such posting shall be maintained for a
period of thirty (30) consecutive workdays. Reasonable steps
shall be taken to insure that this Notice is not reduced in
size, defaced, altered or covered by any material.

(4 Witten notification of the actions taken to
comply with this Order shall be nade to the Regional Director
of the Public Enploynent Relations Board in accordance with her
i nstructions. |

This Oder shall becone effective imrediately upon service

of a true copy thereof upon the San Mateo City School District.

By the BOARD
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APPENDI X

NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BQOARD
An Agency of the State of California

After a hearing in Unfair Practice Case No. SF-CE-68, California
School Enpl oyees Associ ation v. Heal dsburg Uni on School District and
Heal dsburg Union H gh School District, in which all parties had the
right to participate, 1t has been tound that the Heal dsburg Uni on
School District violated the Educational Enploynent Relations Act,
Gover nment Code subsections 3543.5(a), (b) and (c) by failing and
refusing to neet and negotiate in good faith with the California
School Enpl oyees Associ ati on.

As a result of this conduct, we have been ordered to post this
notice and we will:

A CEASE AND DESI ST FROM

(1) Failing and refusing to neet and negotiate in good
faith wwth the California School Enpl oyees Association with regard
to: discrimnation; organizational rights; job representatives;
enpl oyee expenses and materials; rights of bargaining unit upon
change in school districts; hiring; pronotion; classification,
reclassification, and abolition of positions; |ayoff and
reenpl oyment; disciplinary action; working conditions; training; and
contracting and bargaining unit work.

(2) Interfering with the rights of enployees to be
represented by failing and refusing to neet and negotiate in good
faith.

(3) Denying the California School Enployees Association
the right to represent enployees by failing and refusing to neet and
negotiate in good faith.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI CI ES OF THE ACT:

(1) Upon request, neet and negotiate in good faith with
the California School Enployees Association with respect to those

subjects enunerated above to the extent that we have determ ned them
to be within the scope of representation.

Dat ed: HEALDSBURG UNI ON SCHOCL DI STRI CT

By:

Aut hori zed Representative

THIS IS AN OFFI CI AL NOTI CE. | T MUST REMAI N POSTED FOR THI RTY (30)
CONSECUTI VE WORKDAYS FROM THE DATE OF THE PCSTI NG AND MUST NOT BE
DEFACED, ALTERED, REDUCED I N SIZE OR COVERED BY ANY OTHER MATERI AL.



APPENDI X

NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD
An Agency of the State of California

After a hearing in Unfair Practice Case No. SF-CE-68, California
School Enpl oyees Associ ation v. Heal dsburg Union School District and
Heal dsburg Uni on H gh School District, 1n which all parties had the
right to participate, 1t has been tound that the Heal dsburg Union
H gh School District violated the Educational Enploynment Rel ations
Act, Governnent Code subsections 3543.5(a), (b) and (c) by failing
and refusing to neet and negotiate in good faith with the California
School Enpl oyees Associ ati on.

As a result of this conduct, we have been ordered to post this
notice and we will:

A CEASE AND DESI ST FROM

(1) Failing and refusing to neet and negotiate in good
faith with the California School Enployees Association with regard
to: discrimnation; organizational rights; job representatives;
enpl oyee expenses and materials; rights of bargaining unit upon
change in school districts; hiring; pronotion; classification,
reclassification, and abolition of positions; layoff and
reenpl oynment; disciplinary action; working conditions; training; and
contracting and bargai ning unit work.

(2) Interfering with the rights of enployees to be
represented by failing and refusing to neet and negotiate in good
faith.

(3) Denying the California School Enpl oyees Associ ation
the right to represent enployees by failing and refusing to neet and
negotiate in good faith.

B. TAKE THE FOLLOW NG AFFI RMATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI CI ES OF THE ACT:

(1) Upon request, neet and negotiate in good faith with
the California School Enployees Association with respect to those
subj ects enunerated above to the extent that we have determ ned them
to be within the scope of representation.

Dat ed: HEALDSBURG UNI ON HI GH SCHOOL
DI STRI CT

By:

Aut hori zed Representative

TH'S I'S AN OFFI Cl AL NOTI CE. | T MUST REMAI N POSTED FOR THI RTY (30)
CONSECUTI VE WORKDAYS FROM THE DATE OF THE POSTI NG AND MUST NOT BE
DEFACED, ALTERED, REDUCED IN SIZE OR COVERED BY ANY OTHER MATERI AL.



APPENDI X

NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD
An Agency of the State of California

After a hearing in Unfair Practice Case No. SF-CE-36, San Mateo
El enentary Teachers Association, CTA/NEA v. San Mateo City School
District,; rnwhich allT parties had the right to participate, 1t has
been tound that the San Mateo City School District violated the
Educati onal Enpl oynent Rel ations Act, Governnent Code subsections
3543.5(a), (b) and (c) by failing and refusing to neet and negotiate
in good faith with the San Mateo El enentary Teachers Associ ati on,
CTA/ NEA.

As a result of this conduct, we have been ordered to post this
notice and we wll:

A CEASE AND DESI ST FROM

(1) Failing and refusing to neet and negotiate in good
faith with the San Mateo El enentary Teachers Associ ation, CTA/ NEA,
with respect to teacher preparation tinme and teachers' instructional
day.

(2) Interfering with the right of enployees to be
represented by failing and refusing to nmeet and negotiate in good
faith.

(3) Denying the San Mateo El enentary Teachers Associ ation,
CTA/ NEA, the right to represent enployees by failing and refusing to
nmeet and negotiate in good faith.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE PCLI Cl ES OF THE ACT:

(1) Reinstate the schedule with respect to preparation tine
and |length of the teachers' instructional day that was in effect
prior to January 1, 1977, if the Association so requests.

(2) Upon request, neet and negotiate in good faith with the

San Mateo El enmentary Teachers Association, CTA/NEA, wth respect to
preparation tinme and |ength of the teachers' instructional day.

Dat ed: SAN MATEO CI TY SCHOOL DI STRI CT

By:

Aut hori zed Representative

THIS IS AN OFFI CI AL NOTI CE. | T MUST REMAI N POSTED FOR THI RTY (30)
CONSECUTI VE WORKDAYS FROM THE DATE OF THE POSTI NG AND MUST NOT BE
DEFACED, ALTERED, REDUCED IN SIZE OR COVERED BY ANY OTHER MATERI AL.



